tye ee 


zB | 


y v696V9Lb LOL) 


IW 


iin 


Ch ae 
Si tee ve 


omy 
ay 
t 


10 


= = = = = S&S 5 


ee | 


15 


20 


25 


30 


1 a — a — a —— 


AG 87 (6/76) 


ROYAL COMMISSION ON MATTERS OF HEALTH AND SAFETY 


ARISING FROM THE USE OF ASBESTOS IN ONTARIO 


CHAIRMAN: Os oliprAN DUPRE, Ph.D. 
COMMISSIONERS: FRASER J. MUSTARD, M.D. 
ROBGRTCUPPGN erie Dis seb. DIO. pak atte o «Cs 

COUNSEL: eee eo LN Lslas > 6 

APPEARANCES: 
Miss L. Jolley Ontario Federation of Labour 
Mr. B. Riddell Workmen's Compensation Board 
Mr. T. Lederer Government of Ontario 
Mr. O. Buonastella Injured Workers Consultants 
Mr. -Cauchi. Asbestos Victims of Ontario 


: 


7540-1171 


180 Dundas Street 
PorontG,. Ontarlto 
Wednesday, 

August 11). .1982Z 


VOLUME 55 


Digitized by the Internet Archive 
in 2023 with funding from 
University of Toronto 


https://archive.org/details/31/61116496944 


he cs he 
ROYAL COMMISSION ON MATTERS OF HEALTH AND SAFETY 


ARISING FROM THE USE OF ASBESTOS IN ONTARIO 


” 


VOLUME 55 
INDEX OF WITNESSES: 
MR. ALLAN GRANT MacDONALD Examination-in-chief Page 3 
10 Cross-examination (Jolley) Page 76 
Exam-in-chief (cont'd.) Page 8l 
Cross-exam (Buonastella) Page 131 
Cross-exam (Cauchi) Page 135 
15 
20 INDEX OF EXHIBITS: 
EXHIBIT # 5, PHASE 4: Mr. Neal's document re experience Page 128 
rating 
EXHIBIT # 6, PHASE 4: Red Booklet from WCB Page 128 
25 
30 
ee 


| Sh_—______ a _____ a __} 


AG 87 (6/76) 7540-1171 


a P - 
FIR) wv. ' : i 
i -= ys Wi* ~_2eae ian 


) 
sta 


ce 


| THAT MASIAy HM 


10 


15 


20 


25 


30 


AG 87 (6/76) 


180 Dundas Street 
TOTOnLO Ont aL. © 
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THE FURTHER PROCEEDINGS IN THIS INQUIRY 
RESUMED PURSUANT TO ADJOURNMENT 


APPEARANCES AS HERETOFORE NOTED 


DR. DUPRE: May we convene, please? 


The Commission this morning warmly welcomes Mr. 


A. G. MacDonald, the vice-chairman of administration and general 


manager of the 


and be sworn? 


coming forward, 


Workmen's Compensation Board. 


Mr. MacDonald, may I ask you please to come forward 


MR. LASKIN: Mr. Chairman, while Mr. MacDonald is 
PeCOouLdmeiIneroduce Mr obit) Riddell, who. is the 


Board's solicitor, and who is with Mr. Lederer today. 


DR. DUPRE: Good morning, Mr. Riddell. You are 


very welcome here indeed, sir. 


MR. REDDELL A> Thank: you. 


ALAN GRANT MacDONALD, SWORN 


EXAMINATION-IN- 


administration 
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CH Evel YM Raa PN 


Q. Mr. MacDonald, you are vice-chairman of 
and general manager of the Board? 


Aametnatcis correct. 
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- 4 - MacDonald, in-ch 
Q. How long have you held that position? 
A. I have held that position since 1972. 
5 Q. How long have you been employed by the Board? 


A. Since 1945 - thirty-seven years. 

Q. Could you just tell us briefly what positions 
you have held within the Workmen's Compensation Board? 

A. My experience in the Board has come up the 
financial side of the organization. My original position was chief 
10/ statistician when I first came to the Board. 

subsequentetro that Drhadidprrector of °accounting 
position, controller position, treasurer position, and essentially 
I came into the same position as an employee rather than a Board 
member, in 1967, as executive manager. 

By Ehegamending, Acheof L972 ;ethelposrtron cof 
2 general manager or executive manager became a Board appointment, 
and I was appointed in the position of vice-chairman of administration, 
which is what the Act describes the position as, but also given by 
the Board the additional title of general manager to be consistent 
with the full function which I had been carrying on since 1967. 

20 QO. What is your educational background? 


A. I ama Bachelor of Commerce from the University 


Gr Porontay 

Q. Could you just very briefly tell us what your 
responsibilities are in your role as general manager/vice-chairman 
of administration? 

A. As the Act stipulates, I am the chief 


administrative officer of the Board, and in the organization chart 


25 


which I see somebody has kindly earlier on placed on the easel here, 
you will see that the various administrative functions of the Board 
report through me to the Board. 

Most recently we have had one more position created, 


30 
and that is the position we call assistant general manager and 
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- 5- MacDonald, in-ch 
A. (cont'd.) senior executive manager, in the person 
of Mr. Bill Kerr, and three departments report...three of the 
5| administrative departments report to me through him. Those 
departments are vocational rehabilitation, the claims department 
and the communications department. 


Essentially what you have is all of the administrative 


departments reporting to the Board through me, and administratively 


we function with that group of people being a management committee, 


haaaial 


10) ana they meet twice a month to deal with reporting on management 


activities, but also to deal with any changes in programs or other 


matters which need to be recommended to the Board for their 


oe | 


approval. 


QO. “OL course, you are aymember of the board? 


A. it am also a member of the corporate board. 


MR. LEDERER: Mr. Laskin, if I could just interrupt, 


15 


It egetcing Sionalsetromechne reporcer. 81 don't think that the tape 
Machine 21s prckitiqeup your voice, Mr. MacDonald. Sit a little 
eloser to the mike, 12 you wilh. Thankeyou-. 
MR. LASKIN: Q. There are at present how many 
20| members of the corporate board? 
THE WITNESS: A. The Statute calls for a maximum 
of seven members of the corporate board. Atthe moment there are 
six members. There is one vacancy. 
| Q. That would be the chairman, yourself, the 
vice-chairman of appeals and three commissioners of appeals? 
a A. Three commissioner of appeals, yes. 
Q. Of those members, how many are full-time members? 
A. All of them are. 
Oe sdUstHOUL Of CUr1OSIty, if tne pre-l9/z days, 
when I take it your position was not a board position, who 


30 comprised the corporate board? 


A. At that time there was a chairman, a vice-chairman 
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- 6 - MacDonald, in-ch 
GA UA elehe ho Ye haa and a commissioner. 
Q. Is the position that was then vice-chairman 


now vice-chairman appeals, or was the position abolished? 

A. There was no equivalent position to either of 
the current vice-chairman positions. The vice-chairman was simply 
that, he was the vice-chairman of the board. It wasn't even 
referred to as a corporate board, there was just a board. And in 
fact there were no commissioners in addition to commissioners of 
appeals, at that time. 

Os JSosthat do Lf take it in 1972, when the Statute 
was amended, that there was a restructuring of the board anda 
designation as a corporate board? 

A. The title corporate board is one of custom 
anavusage. sits1s Not inetact, legally constituted in the Statute 
itself. It was a convenient way of describing the group of people 
who dealt with administrative activities in addition to being 
persons who sat on appeals in claims matters, or other decisions 
made throughout the organization. 

Q. But when you say it's a term of custom and 
usage, has there always been such a thing as the corporate board? 

A. Prior to 1972, there was just a board. 

O. SA board. And after 1972, a so-called corporate 
board, as you have described it? 

A. It became described that way to differentiate 
between it and those people who are just commissioners and whose 
sole role is to sit on hearings on decisions made at lower levels 
in the organization. 

inetact me tiavou 100k at the terminology it's a bit 
misleading because they use the title commissioner of appeals for 
those people who in fact sit as corporate board members, and they 
use the word commissioners for those who in fact only sit on claims 


matters, I mean do sit on appeals. 
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-7- MacDonald, in-ch 
DR. UFFEN: Are the commissioners full-time? 
THE WITNESS: The commissioners are also all full-time. 
MR. LASKIN: Q. And there are how many of those? 


THE WITNESS: A. I believe there are seven or eight 
of them at the moment. Because we are anticipating there may be 
changes as it relates to the proposed White Paper and the legislation, 
we have not been filling vacancies as they may have occurred within 
either the corporate board or the other group, and have been 
maintaining business with the existing appointees. We are getting 
close to the position where the volumes are such that we would need 
to make some temporary appointments if there were to be no change, 
next year for example. 

Q. Does the corporate board meet as a board? 

A. The corporate board meets every month 
automatically, and oftener than that as required by a specific 
activity or a recommendation or a program that needs to be 
considered. 

It meets the second Tuesday of every month, routinely. 

GMM couse looking fat ithe statute, 1 see that «an a 
general way the powers of the board are spelled out in what is now 
section seventy-one. Can you put some more flesh on that section 
for us, if you could? Can you tell us what the corporate board does? 

A. The Commission has already been provided with 
the manual of administration and all of the procedures that are 
in place in the various departments, those having been previously 
established and approved by the corporate board or, in the early 
days, by the Board, prior to 1972. Many of the things were put 
in place even earlier than the present corporate board. 

In essence, what the corporate board does is to 
deal with the new business, the new programs, the new issues that 
require their attention. 

DR. UFFEN: In the absence of the chairman of the 
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DR. UFFEN: (cont'd.) corporate board, who occupies 
the chair? 

THE WITNESS: There is a section of the Act that 
stipulates that one of the vice-chairmen shall be appointed to act, 
and I have been appointed by the current chairman and by the 
previous Chairman to act in the absence of the chairman. 

DR. UFFEN: Appointed or elected by the board? 

THE WITNESS: It's done by board minute. It's to 
follow the requirements of the section that one of the vice-chairmen 
be named. 

Ee vyowu,lookwatethe section, the section says that 
one of the vice-chairmen shall be named, but the marginal note 
says the vice-chairman of administration shall be named. 

I understand that legally either of the vice- 
chairman could in fact be appointed, by either the chairman 
or by the Minister of Labour, if he had failed to appoint. 

MR. LASKIN: Q. Does the corporate board, as a board, 
have any decision-making function in individual cases, as opposed 
to a policy-making role generally? 

THE WITNESS: A. Not in practice. It does not 
deal, as a corporate board, with claims appeals. 

Gceme eet lk Gite tian a 

A. There are some exceptions. The main exception 
that has any volume is those cases which may be dealt with by 
the ombudsman, where there has been a difference of opinion as 
between the panel which heard the case and the ombudsman's findings, 
when he has reviewed the matter. 

If that difference of opinion is reported on in 
the ombudsman's report, and it to be then considered by the 
ombudsman's committee, the committee of the House that has been 
appointed in that capacity, then there is a requirement that that 


decision be reviewed in the light of all the circumstances, by the 
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Be (contd). Gorporate board; in order to take_a 
position before that committee. Those kind of cases are the only - 
cases that have been coming routinely to the board for further 
consideration. 

Q. In those cases does the board have the power 
to review, and if necessary reverse, a decision that would have 
been made by either an appeals adjudicator or commissioners of 
appeal? 

Ae Lathink wit Sequite clear from the Statute 
that the board has the authority to make a further decision and 
change a decision, yes, and there have been cases where that 
has occurred. 

Q. Where these cases are referred back after having 
been subjected to some comment by the committee on the ombudsman? 

A. In essence, what the board has done is either 
agreed with the panel or agreed with the ombudsman. 

On pAparts trom those cases, do ivalso take it from 
reading the Statute that the board does have the power, whether it 
exercisess ut Or Not, to 1m fact hear an appeal, as a board, from a 
decision of the commissioners of appeal? 

A. I believe there is a section which...I can 
get you the number...which stipulates that either the chairman 
or the vice-chairman has the power to empower a person or a panel 
or themselves to review a panel decision. The power is there, yes. 

Q. That would appear to be section seventy-eight. 

A. Seventy-eight, yes. 

QOeurvAnGstt syewrthout belaboring the point, but as 
I understand it that provision or its predecessor was the provision 
utilized in the Dodds case, which is the one matter that went up 
to the board by way of appeal in that fashion? 

Rem loate ts COLTeCL. 


Q. The commissioners of appeal, apart from their 
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Q. (cont'd.) responsibilities in hearing appeals, 
and apart from their responsibilities as members of the corporate 
board and sitting at board meetings, do they have any other 
responsibilities within the organization? 

ep eno. 

Q. Could you just tell us very briefly what generally 
are the backgrounds of those members, the commissioners of appeals 
and the vice-chairman of appeals? 

A. Are you talking about the general background 
of people who were appointed,.. 

Oe Less 

A. «..0% the specific backgrounds of the current 
people? 

Q. Well, you seem to have come up through the 
Organization and got to the board through long service and no 
doubt many promotions. Can the samebe said of the commissioners 
Of appeal and the vice-chairman of appeals? 

A. Going back over the whole history of the board, 
the appointments, of course, are by Lieutenant-Governor in council 
by order-in-council. The persons that seem to have been selected 
fOr those positions Nad a background in labour, had a background 
in management, had background in law, had background in administration 
SimpieaweacO HOard AcCtLVIty.. 

The current individuals - one of the commissioners 
of appeals is a doctor and a lawyer and a long-term employee of 
the Board, formerly having worked in the old appeal tribunal. 

One of the other members is... 

Q. Who is that? 

Aree hat ese DeWeese blll acous-« 

Doug Hamilton is a former secretary of the Federation 
of Labour, a former commissioner of the TTC, one of the members of 


the Labour Safety Council and the McGillvray commission, but quite 
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A. (cont'd.) a long background of experience in 
related fields. 

Oz CUuROlUGSTOeminNesbOard, © takesit? 

Awe Buteoutsideathe. Board. 

Mr. McEwan is a person with a lot of experience in 
industry, having been president of a number of companies. 

Mr. Tom McEwan (sic), who is the vice-chairman of 
appeals, is a long-time worker in industry and in the public arena 
in a general way. 

The chairman, Lincoln Alexander, I don't need to 
tell you about him. He has been in the whole world of law and 
DOlItics and administration, former minister of labour: in. the-Clark 
government - that kind of background. 

Pee VveOUurcOubaCkwOVvVera the years, ~ you willeafind that 
most of the people who have been there have had similar backgrounds. 

I am the one person who grew up with the organization. 

Q. Are you somewhat unique in that regard, in terms 
of people who were on the corporate board as having grown up with 
the organization? 

A. I am the first person who ever was appointed 
to the corporate board from the staff. 

Meee GUDERER NI tLMeSOLry... Can I. Justeinterrupt,again? 

I'm afraid the people in the back are now having 
a little bit of trouble hearing. The microphones, I think, only 
go to the tape recorder. There is no amplification in the room 
itself, so for people to hear you in the back, they need to hear 
your voice unamplified. 

THEAWLINESSs) sWillsyou hold. up your hand if you 
are not hearing me anytime? My voice is pitched at a level that 
I guess just isn't always heard. I've had that problem before, 
for which I apologize. 


MR. LASKIN: 9. I appreciate your comment that of 
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Q. (cont'd.) course the Lieutenant-Governor in 
Council appoints the board members. 

Can I ask you, Mr. MacDonald, is there any 
recommendation for those appointments that comes from the board 
itself? 

A. As far as the corporate board members are 
concerned, we have never been requested to make any recommendations 
about appointments. We have had input into appointments of 
commissioners, and in fact some board employees, former board 
employees have been appointed as commissioners - that is, to sit 
on appeals. 

Q. Commissioners as distinct from commissioners 
of appeals? 

A. As distinct from commissioners of appeals, yes. 

Q. One of the subjects that we have discussed with 
some of the medical personnel from the Board, in elation to this 
Commission, has been guidelines for compensation of asbestos- 
related diseases, and can I ask you whether you are familiar with 
those guidelines...not in a specific way, but... 

A ine deneral way? ~Yes; Iam: 

9. Do those guidelines find their way up to the 
corporate board for approval before they are in fact implemented? 

eee Se 

Q. During the course of the discussion that we have 
had’ about those guidetines...and I'm not going to ask you about them 
specifically...we did have some discussion about the Board's 
utilization of guidelines as opposed to the Board's utilization of 
schedule three to the Statute, and one of the things that I would 
be interested in is knowing whether the subject matter of using 
guidelines to compensate for disease claims as opposed to expanding 
your schedule three has been a subject that has been discussed at 
the board level. 
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A. It's a subject that hasn't been discussed in recent 
years. I looked back into the corporate records. as it relates to 
the decision not to expand schedule three, and it goes back into the 
forties. The board at that time concluded that with the proliferation 
of substances and conditions that it would be impossible to 
constantly keep adjusting schedule three. 

Further, the evidence was that the absolute 
relationship between industrial process and those conditions was 
10} not such that you could justify automatic presumptions, and 
therefore the general section of relying on, diseases peculiar 
to or characteristic of an industry, became relied on as a basis 
for including a disease, and then if it were necessary to establish 
guidelines to differentiate between those which were caused in 
industry and those which could be said to have been caused outside 
te of industry, it was best done by guideline. 

So that was a general decision taken back at that 
time. 

Q. Okay. And does that... 


A. And really, while I see it is being discussed 
29| now, that really has never been challenged before the Board, as 


a process. 


Board made at that time has been a decision which has remained in 
effect as Board policy, if you will, since the 1940's? 

A oes. 
25 Q. Was there any fuller discussion in the corporate 


records at that time as to what would make it Grrr cut co 
continually be revising schedule three? Was Te the tact: that) you 
would have to resort to Cabinet for approval? 

A. That was never a factor, no. 

Q. That was never a factor? 
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Qaseimitakesit just the tgeneralcdifticulty “of shaving 
to reconsider constantly a fairly expanding field? 
5 AS ee I ndmcatea,etne proliferation of so many 
substances, sO many situations, it didn't seem Dracurcaly sandel 
think you'll find that other jurisdictions have taken the same 
position. I don't know of any group who have tried to name every 
process, name every product. It's almost an administrative 
nightmare to try to consider doing that. 
0 As long as the evidence is on the other side that 
you have never, you know, hidden behind that approach to deny 
claims...our whole emphasis is, as you know, to delegate decision 
making to the lowest possible authority competent to make that 
decision, give the best guidelines and evidence on While to tact, 
and then establish checks and guidelines andthe appeal procedures 


thats protecurthat. 


15 


Q. Appreciating what you said about the Board's 
policy on schedule three and being developed in the “1940%s,@am-1 
correct that on the other side the Board's policy in utilizing 


guidelines for the compensation of industrial disease really 


A. It wasn't actually required in terms of the 


cases that came before the Board, until the seventies. 

I might comment as a relation to those guidelines, 
in every one of the guidelines you will notice that there is a 
clause which allows the Board to make exceptions based on the 
= merits and justice of the individual case. There is a great 
emphasis by the Board on the need to have that *section,; “so ‘that 
we don't ever consider ourselves hidebound by all of the various 
periods which are described, latency periods and exposure periods. 
There is the opportunity, in every case, to make exceptions. 

Q. Was the utilization of guidelines something 


30 
that was discussed during your tenure as a member of the Board? 


| ao\| didn't come tabout<until the 1970's? 
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Q. (cont'd.) Was there some positive step taken by 
the Board to make greater use of, or to use guidelines and to 

5| continue to make greater use of them? 

AeeeWelly ase yOurnave: said, Gduring the seventies 
the cases that were being reported obviously required the 
establishment of guidelines to differentiate between those that 
might have come along in the normal course of events and those 
which were industry caused. There was no other solution but to 

ug establish these standards. 
OY “Okay. Wasrit®the Board’that was responsible for 


determining the way in which guidelines would be developed...and I'm 


thinking of what resort to expert medical opinion would be sought 
and whose recommendations would be considered as the appropriate 
guidelines, and so on...is that all something instilled and directed 
by the Board? 


15 


A. The Board directed that the various departments 
concerned should get all of the relevant material, get all of the 
background, get all of the best medical advice available to assist 


them in recommending guidelines to the Board. The Board did not 


20| impose any restrictions on its operating departments in getting 
the best scientific evidence available to establish the guidelines, 
and when that had been developed by the department concerned, the 
Board then, itself, approved the guidelines that were recommended. 
But again, I keep emphasizing that at the Board's 
insistence there has always been, in every guidelines, a section 
=i that allows for exception. 
Q. Individual assessment of those claims that 
ior tetcavliewechinethnerparticilar.er 


| A. Because of the requirement that the true merits 
| and justice of each case should be dealt with by the Board. 


30 Q. Did the Board ever give any consideration, or 


| has it ever given any consideration to developing or establishing 


| 
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- 16 - MacDonald, in-ch 
Q. (cont'd.) somewhat of a permanent body or 
ongoing body, divorced from your regular staff, to review such 
5| guidelines that are in place, or consider the development of new 
guidelines? 

I suppose I'm thinking of a body not unlike your 
advisory committee on occupational chest disease, but an advisory 
committee of that nature to deal with an ongoing review of 
guidelines. 

10 A. Yes, we have had discussions about whether or 
not there was any advantage in establishing a body that seemed to 
be, let's say one more step removed from the Board itself. 

it's essentially our conclusion that the public 
perception of any group that the Board fund, whether they are on 
me our premises or wherever they are, that they are not considered by 
the public to be independent. 

Frankly, what we would like to see, and I record 
this for the Commission, is that a truly independent authority 
should be established to assist the Board in establishment of 
guidelines where necessary in the future, and for the review of 
20| existing guidelines. 


You will notice that Paul Weiler in his report, he 


has recommended that our appeal system be made separate from the 
Board. 
I happen to believe that they are completely 
separate and independent now, but that's not what the public 
25) believes. 

BOLSUSMtCOeSIMNplYyY set Up a group like the chest 
advisory group, but continue to fund it, wouldn't accomplish the 
public perception that's necessary. 

DR. DUPRE: I wonder if you just can elaborate a 
little bit on what you just said, Mr. MacDonald. As I take it, 


30 
you would encourage this Commission, and for that matter anybody else 


ae 
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DR. DUPRE: (cont'd.) who is advising the government 
at this point, to consider) withsrespect! tof the: wecBresomet kind’ of 


legislative base on which, as you put it, an independent body could 


advise the WCB in the matter of setting guidelines. 

THE WITNESS: And I would add research to that 
category. I think when the Board does it's own research, again, 
even though it's the best research in the world, it becomes suspect 
Simply because the Board is seen to be doing it and paying for it. 

DRE DUPRE: Dra Mustard? 

DR. MUSTARD: I may have misunderstood what you said 
in that discussion as well, about the other point you made that 
your appeals procedure is independent from the Board, at the 
present moment. 

tHE WLITNESS = ewes: 

DR. MUSTARD: Could you explain to me how you see 
the appeals procedure and how you see it as being independent from 
the Board? 

THE SWETINESS =: helmothe firstuplace; it'svan entirely 
different group of people dealing with the cases. They are ina 
different location, there is in no way any line relationship 
between them and any part of the Board. They, in fact, are truly 
independent. 

The one thing that makes them seem not independent 
is that they happen to be paid by the Board. 

DR. MUSTARD: Who are they accountable to? 

THE WITNESS: They are accountable to the vice-chairman 
of appeals. 

DR. MUSTARD: And the vice-chairman of appeals is 
accountable to? 

THE WITNESS: He is accountable to the Lieutenant- 
Governor in Council. 

DR. MUSTARD: I see. He really is not accountable 

a 
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See > MacDona.d; .ln-cn 
DR. MUSTARD: (cont'd.) to the chairman of the board, 
because that's the thing that's bothering me on that chart. 
THE WITNESS: Well, I think there is a line that 
infers he is accountable to, but in practice there is absolutely 


no way in which the chairman of the board...other than on the 


intervention of the section that we talked about, in an individual 
case, that there is ever any relationship. 

10 But again, again, as long as you have that 
organization chart, and as long as you have the indication that 
they are on the Board's payroll, the public will not believe, in 
my judgement, that they are truly independent. But I'm telling 
you that I believe that there is complete independence of the 
whole appeal group - that there are in no way any inhibitions on 


15| them to do their job, in any way. 


DR. UFFEN: I have a minor question in relation to 
this. 

Do you use the word, the expression the Board in 
two contexts? Namely, the Board as the corporate board, the legal 
- entity, OL alternatively, the Board Meaning all the other people 
that constitute the activities of the Board? 


If this is a double use of the word, Go Migne, Help 


Moe etoday.s...O) Meg anyway...and other people, if you made a 
distinction between the Board as it 1s designated in the law and 
the Board as represented by the permanent employees of the Board 
o5| that make it able to work. 

THE WITNESS: ‘Fair enough. 

DR. UFFEN: I could see some quite logicrand 
understand your comment if the appeals were separate Sr Ove 
working staff of the board, colloquially referred to as the board 


witha ctialiebymOUteletind aGutracultypin understanding the 
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30) statements when you say they are independent of the corporate board. 
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- 19 - MacDonald, in-ch 
THE WITNESS: Well, I believe they are independent 
of both the Board in the sense of the total working board, and the 
corporate board. They are a separate group of people and a separate 
location, with all of their own support Static ey eoOcadl.... 
DR. UFFEN: That's happened because of practice, 
and could change without changing any law or anything else, I would 
takelice 
THE WITNESS: That is correct. 
10 DRepsUL CUI a keSCe-. 
THE WITNESS: But this change in divorcing the 


appeals group took place shortly after 1965, and there was a true 
separation at that point into two groups that had no interrelationship 
in terms of one supporting the other. They are separate. 

DR. UFFEN: But...pardon me, Dr. Mustard, I invaded 
your question period... 

DR. MUSTARD: You are just giving more questions. 

DR. UFFEN: A few minutes ago you told us that some 
of the commissioners, not commissioners of appeal, some of the 
commissioners had come up through the Board staff... 

THE WITNESS: That's right. 

DR. UFFEN: ...and had subsequently been appointed 


20 


by order-in-council, as commissioners. 

Now, I would like to...maybe not right now. ..but 
illustrate such a routing which would avoid, or substantiate your 
point that theyvare completely separate. 

25 - At firsthand, I can't see how they could be 
regarded as completely separate, since they have had a career 
elsewhere in the Board structure. 

THE WITNESS: I'm trying to follow your argument. 

Are you assuming simply because they have had Board 
training that they continue to have allegiance or continue to have 


30 
some sort of feelings of obligation to where they were trained? 
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DELLUREEN. <L would’ put’ vt this way. = There are wo 
aspects of it. One of them wOUlLow De Dy virtue Oo tier scarcer 
they would acquire habits, experiences, that would determine their 
future method of operation, largely atfecteasby the factfrhat they 
have had a career within the Board. 

The second point is, the public perception Of vthat 
influence. 

THE WITNESS: I have agreed with you wholeheartedly 
on the business of public perception. What I am disagreeing on is 
Chesway im woieh 1 esee them Operating. | 1 see" them completely 
independent and believing themselves to be completely independent, 
believing themselves to be in no way holding any allegiance to the 
group from which they came, or any requirement to support that group 
in terms of supporting their decision. I think they see themselves 
as independent, and act independent, and I say this very sincerely, 
that is how it has been operating since 1965...not just since... 


DR. UFFEN: Do you mind my pursuing this, either 


by an example or ina general way, of how such a person — say, one 
of those commissioners - got recommended, which I believe you 
said earlier, to be a commissioner. Could they have come up 


through the medical? 

THE WITNESS: They could have come from anywhere. 

DR. UFFEN: Well, could you give me an example OF 
one that, say, came up through the claims adjudication? 

THE WITNESS: Yes. Tony Azzarello came up and 
was in fact the head of the claims adjudication branch priors to 
becoming a commissioner. 

Larry O'Brien, who was a commissioner in that 
category, came up through the personnel department and had a 
training in law, had been a part of the appeal tribunal prior to 


1965, and had learned adjudication processes One Gia.Gs 
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DR. UPPEN@erJUusStycostidyoup my questionrnthen, who 
| would have made the recommendations, and how would they have done 
< it, that those chaps become commissioners? 
THE WITNESS: Welljel think you are asking me 
a directly. i waserequestedsby tthe Minister sof «Labour .of thesday 
| LOgsuggestechoseskindgor peopleswho coulducomplement, .ifvyou willy 
E the kind of people who were going to be appointed from outside, 
who would have the knowledge and background to assist those people 
E 10} in becoming responsible commissioners and adjudicators in the claims 
process. 


So it was a personal recommendation of my own and 


the chairman at the time. 

Dial PEEN a ein erespOnserto. at 

THE WITNESS: In response to those two specific 
15 : : 
ones, if you wish. 

DRS LUREEN? @eithnanks, very much. 

Die MUStara, lL 'imesoury: 


DR. MUSTARD: No, that just allows me to further ask 


some questions on the subject. 

20 The Board, or the commissioners of appeals, the 
people circled on that chart, and section seventy-nine of the Act 
says: 

"The Board shall determine its own practice and 
procedure in relation to application, appeals and 
proceedings and may...", etc. 

25} So the Board, by the Act, has power over the appeals procedure, the 
way it's worded. The Board is also responsible, as I read the Act, 
for the operation of the Workmen's Compensation Board as well. 

So in a sense, the Board is carrying out two functions 
| it is overseeing the appeals procedure and it's overseeing the 

Operation of the Workmen's Compensation Board. Is that correct? 

THE IWLINESS:« Thaters ecorrect; sves. 
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DR. MUSTARD: You see those as being two separate 
functions, and independent of each other, in the way the Board 
Operates. The perceptionof the outside world, as you say, is that 
it's a homogeneous group at the top. 

What would you feel about separating the appeals 
procedure completely out from under the Board...obviously it would 
require a reconstituting of the Board under the Act...but that the 
appeals procedure was actually independent of the board responsible 
for the operation of the Workmen's Compensation Board? 

In other words, a decision made by the Board, or 
made by the Workmen's Compensation Board, could go to an appeal 
procedure staffed by people who were independent of your Board 
structure, and that decision would be binding. 

THE WLINESS: 1 support that concept. 

DR. DUPRE: And that is essentially the concept that 
thevdratte leqislation tries tO... 

THE WITNESS: That's right. That's Weiler's 
recommendation. 

DR. DUPRE (a5..tO develop. 

One thing about the White Paperinthis regard, and 
the draft legislation, on which I'm not clear, is the following: 

I notice from...1I, of course, duly note from reading 
the draft act, especially section six, which is the administration 
section, that the appeal tribunal is indeed completely separated 
from the Board. 

But when I go to the early part of that same section 
Si Out vi sTOnes! <eacnit. Ss called, Of the draft act, I notice 
that of course the corporate board continues, but this time with 
a chairman, a vice-chairman of administration, not more than six 
directors - one of whom shall be the chairman of the appeals 
tribunal. So there is still some degree of overlapping on there. 


If I remember Weiler's Green Paper, he did not 
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ERE DUPRE 2 (COnt yd. jis Object to this kind<of overlap. 
THRSWETINESS: ee lLBehink ie  Ssmonethescontrary:-'It!s 


not an objection,’ L=think”*it's* a’stated ‘preference. This is his 

recommendation that the three full-time members of the board should 

include the chairman of the appeals group as one of the three, 

and his logic or reason for doing that is that he believes that 

if that were not so, there would be a complete divorcing of policy 

a es develop over a very short period of time, and there is need to have 
some vein of consistency, or at least interrelationship, so that one 

would know what the other was doing. 

He does not see that as in any way inhibiting the 
appeals group in changing policy or making different decisions. 

He simply sees it as a communications vehicle to make sure that the 
1@OLGanizations done tegeterco Lar®apart. 

DR. DUPRE: I think you correctly outline Professor 
Weiler's stated preference, indeed. 

Again, in that one, are your own views in accordance 
with that, that the chairman of the appeal tribunal should indeed 
be one of the directors? 
| 20 THE WITNESS: I have to emphasize this is a personal 
position. 1 amsnotrspeaking-f£or-the Board. 

DR. DUPRE: And I am listening to it as such, indeed. 

THE WITNESS: I have already said that the public 
perception is a problem, and I think that the public perception 
oe will continue to be that there is an influence by the Board over 
the appeal group, if the organization were set up that way, and 
I think there should be a different way found to ensure that there 
is communications maintained. 

But that's personal, and as you know the Weiler Report 
Bnd theawhnite Paper sandethe draltelegqisiation-are-going to®go before 
30} committee. I expect we will finally be asked as a board for opinions. 


We never have, to date, about any of these things. We have merely 
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DHE WITNESS: “(COnte ds)” provided Professor Weiler 


WIC) intOrmation, caiael Menot sure what the Board's position wrll 


| 


BY be, Dub Enat Ss certainly what J will say about it. 
4 DR. DUPRE: Just while we're still on that particular 
Part OL the White Paper, just, reading the’ draft legislation, *there 


is one last thing I'm not clear on and you may know the answer 


[a 


right away. 


I see the provision for the chairman, the vice-chairman 


= 


10 ese ; : ; 
ObPvadminrstration,;. up lo ssix Girectors, and then, of ‘course, one of 


them being the chairman of the appeals tribunal. Now, of course, 


Depuanceced 


that leaves upto five directors, and what I can't tell from reading 
the language of the draft legislation is whether those five directors 
must also be full-time, or whether they can be part-time. 

THE WITNESS: The specific plan is that they should 


epee 


1h) 
be part-time. 


DR. DUPRE: And this, of course, I again see as a 
straight-out effort to try to disentangle, on the one hand, the 
policy Seccing FOr au agency...it you prefer, a Crown corporation... 
that administers a major self-financed scheme of workers compensation 

20| from the quasi-judicial role that is involved. 

THE WITNESS: Exactly. 

DR. UFFEN: May I ask you a supplementary on that? 

Do you, yourself, believe that that would be realistic, to have 
part-time board members, in view of the complexity of the organization, 
its size and so on? 

oo TOM GING Oo. VeS7 leaO. 2 ract, 11 "Lt were not 
for the requirement to sit on appeals hearings, the commissioners 
Of appeals would certainly find it very difficult to keep themselves 
busy on a full-time basis. 

MR. LASKIN: Q. Is it contemplated that these 

30| five directors will perform the services of a director in the 


sense that one often sees in an ordinary corporation? That is, that 


hnhnmaase SS Ss S& = & 2 
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Qu Gomeuce specie will attend, board meetings..and 
oversee the board and give their advice and wisdom, but otherwise 
won't have any ongoing relationship with the day-to-day workings 
of the Board? 
THE WITNESS: A. Yes. They would fulfill the normal 


role of directors in any organization, to bring their input as 


representing a segment of the community, in all of the issues of 
the day. We have, as you may know, a joint consultative committee... 
10 Q. I was going to ask you, about that. 

A. ...which is a group of people who have probably 
similar backgrounds to the directors, but they are at a more junior 
level. They are not the more senior kind of top management, LE vou 
want to call it that, or top level advisors that a board, I think, 
needs to be seen to have advising them. 

. DR. UFFEN: Before you move to that, could I just 

tidy up one thing? The recommendation is not more than six directors, 
five excluding the...do you know why or where that would have come 
from and why it's not. more than six? 

My reason for asking Enis ers esis. 2S) 2 Locnel 
99| Small number if you are going to have a board of directors which 
tries to represent, or have representation on it, of the various 


aspeccocuOLspubl1 CacOorpOraLions. 


7] 
i 
i 
E 
4 
f 
E 
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Ei] 
| 
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Do you know why it's limited to six?’ 
THE WITNESS: In my conversations with Paul Weiler, 
I think his motivation wasto keep it down to the minimum realistic 
25} number that could be expected to in fact participate, and I believe 
he feels that you can get the different interest areas covered by 
six people. 
. Now, I can see your argument. Perhaps you need eight, 
and I don't think that's a hidebound recommendation. 
But his basic motivation was to keep it workable. 


30 
DR. UFFEN: What would be your own opinion, from 
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DR. UFFEN: (cont'd.) your experience? Do you 
think that this can be managed with just six directors...with 
5| the regions of Ontario and the various kinds of vested interests 
| and so on, that are legitimate? 
THE WITNESS: That's rather difficult to answer, 
I Euan veee py Ol cnmier., MOLCeBOnalesse.. let'seputeitethis. way, when 
Weiler was asking for my own personal thoughts, like I emphasized - 


the Board had never been asked for any position - but I had direct 


a Me experience with the joint consultative committee, which Mr. Laskin 


Was GOingecorcome backwangetalk aboutieand it waslavlittleslarger 
a OU euch at) ome 
| I was chairman of that committee in its early stages, 
E | just to get it off the’! ground, andywe thenvasked'them to!appoint 
15 their own chairman. 

E| Pe severvyecsi ficult tomget: consensus among Che 

various interest groups, and the larger the number that you get, 

the less likelihood of getting consensus. 
| I guess I would have to answer that I think it could 


besmades to iworkewrthmsix: 


20 MR. LASKIN: Q. This joint consultative committee 
that you spoke of, thisiits the oneyol takerat,*provided*for ale! 
section seventy-one, subsection three (h) of the Statute? 

THE WEINESS 2 Awe Rognt. 

Q- It came into effect when? 

pit SADOULE LOD38 Shorey taiters thesStatuterwas 
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. = changedtan 1972 
On, src istili operativer 

Romeoultleoperative. 
j Q. What role does it perform? 

A. The Board regularly refers to it any issue that 
Fi 39| they feel is controversial, and asks for their input and 

recommendations - legislative experience rating, for example, 
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PRUCOs nc, ) Gisclosure - all of these matters were 


asked to be commented on by that group. 


5 GmCdney Cueto limUSea at ttle bit about ther group: 
4q Who is on it? How many people are there? How often does it meet? 
A. It meets monthly, even during the summer months 
| most years, although there has been the odd exception. 
E I may forget the odd individual, for which you will 


forgive me, but the labour representatives are John Stephanini, 
4a ip Gilchrist; from the Railway Brotherhood...I'll get you the name, 
that one is gone for the moment; we have two ladies representing 
E the public sector - Mrs. Jennings and Mrs. Calhoun; we have from 


industry, up until recently it was the head of the Ontario division 


of the OMA, Doug Keene; and a representative from the construction 


ROSA 


45 industry. Those essentially are the people. 


Op eSOmUNere. Ss asi x 1Or sevens 

A. There's about seven or eight people. 

Q. Seven or eight. 

DR SLDURRE sand this Joint consultative committee 
was brought into being in what year? 

20 THE WITNESS: 1973. 

Me LUAGRIN= sO hen, «Ll take at, “it meets monthly 
and meets to consider any matters that may be referred to it by 
the Board? 

THE WITNESS: A. Anything that is referred to it 
by the Board, and it is completely free to introduce any subjects 

a Of 2tS OWN VOLEREVON. 

DR. DUPRE: Can I just understand the use of the 
particular words within the title - joint consultative committee? 
This suggests to me an intentional attempt to create a tripartite 
consultative committee, being government, industry, labour. Is 

ag) etuatecorrect: 

THE WITNESS: No. The public, industry and labour. 
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DR ROULPRE <5 l see. slne, public, industry and labour. 


THE WITNESS: There are no government members. 
5 MR. LASKIN: Q. What lay behind the establishment 
of this committee? 

THE WITNESS: A. It was one of the recommendations 
of the task force carried out by the government in 1972. They 
recommended that such a committee should be formed to give the Board 
the advice of the various interest groups. 

i Oe In your experience has the Board sought the 
advice of this committee? 

A. In every case where there was any impact on 
those groups, without exception. 

Q. Can you tell us what kinds of issues would you 
45| be seeking the advice of this committee on? 

A. Well, each one of the legislative changes that 
were being considered, the benefit changes that have taken place 
since 1973, were reviewed by them. I mentioned earlier they have 
made a number of investigations and reports on experience rating. 
They gave specific advice to the Board on disclosure... 

20 QO. "Disclosure? ‘Access to” records? 


A. Access to records. They gave advice to the Board 


on the creation of area offices, those kinds of things. 
| QO. Has the Board acted on the recommendations 
of the committee from time to time? 


A. We have never rejected their advice. 


= Q. You have never rejected their advice? 
A. No. But I emphasized earlier, the most you can 
get in that kind of environment is consensus. You can't get 
unanimity of opinion. I don't want to be misunderstood. Individuals 


will come to a consensus in that environment, and then of course 
30| when they go back into their own environment will still feel free 


to be critical, and that I think is to be expected. 
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DR. DUPRE: Has the joint consultative committee 
also advised the Board on any of the industrial disease guidelines? 
THE WITNESS: Thank you for reminding me of that. 
There are two other members whom I didn't mention. Ed Waddell is 


a member of that committee, and Dr. Mastromatteo is also a member 


of the committee, and he, as chairman of a subcommittee with that 
committee, has been asked to comment to on guidelines. 

DR. DUPRE: I see. Mr. Waddell is the third, if you 
will, labour member of the joint committee? 

THE WITNESS: The third labour member. 

DR. DUPRE: And Dr. Mastromatteo is the third 


AHaUStCrIal? 


THE WITNESS: Well, when he was appointed to the 
committee he was not in his current position with International 
Nickel. He was still in the governmental field. He subsequently 
became, I suppose, more of a management rep, but that was not 
the way in which hewas originally appointed and we don't consider 
him in that category. 

MR. LASKIN: Q. Do you recall whether that 


committee commented specifically on the asbestos-related guideline? 


THE WITNESS: A. I would have to check the record. 

Orme COULGRY OU, COmGha tl 2 

A. I would expect they have had the opportunity 
to review them from time to time. Whether or not they have 
officially given a position on. it, I can't answer for the moment. 

Ow sslt there is some written position on it, from 
that committee, could you make that available to the Commission? 

Pee CS a eC all. 

DR. DUPRE: Please, Dr. Uffen. 

DR. UFFEN: Just a tidying up question again, about 
the operation ands joint control of the .committee. 


They are appointed by the Board? 
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THE WITNESS: They are recommended by the Board 
for appointment by the Lieutenant-Governor in Council. 

DR. UPFEN: Okay, thanks. That's important. 

For any specified period? 

THE WITNESS: It's government practice to appoint 
people for a maximum of five years, in practice, but normally for 
three years. The current situation is that, as you are aware, 

a number of groups were looked at under a Sunshine Law provision. 
the joint consultative committee was one of those groups which 
was looked at, keeping in mind the proposed legislation that is 
being considered. 

As it stands now, all of the members have a one-year 
appointment which will expire some time during the calendar year 
1983, and whether or not they are reappointed will be dependent on 
whether or not there is any change in the composition of the 
corporate board and whether or not the draft bill and act proceed. 

DR. UFFEN: Do they receive an honorarium, as 
distinct from a salary? 

THE WITNESS: They receive an amount per day for 
attendance, plus expenses. 

MR. GASKIN: Q. I Just want to make sure I 
understand your answer to Dr. Uffen as to who appoints the members. 

THE WITNESS: A. The Board, in fact, asked various 
groups for nominations to represent them. Having obtained those 
nominations, we then recommended those names to the Lieutenant- 
Governor in Council, they were appointed by order-in-council. 

DR. DUPRE: As I read the Act, the impression I get 
from glancing at seventy-one, three (h) is that there is no 
obligation on the WCB to ask the Lieutenant-Governor to appoint 
the members, is there? 

THE WITNESS: It says, “establish with the approval 


of the Lieutenant-Governor in Council." 
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DR RDUPRE RON t ees lO establish the committee with 
the approval of the Lieutenant-Governor in Council, but not to 
appoint the members with the approval of the Lieutenant-Governor 
COUNCIL. 

THE WITNESS: Traditionally and consistently 
throughout the Act, where the phrase 'with the approval of the 
Lieutenant-Governor in Council' is stated, there has always been 
eneOLrcee-'i—COounc? Wabacki ngs that suprin practice. 

Our general counsel is here. He can agree if that's 
SO. 

Mie RLDDELLe elhat Ss Correct. 

DR. DUPRE: In other words, the words ‘establish 
the joint consultative committee' are understood in terms not only 


of establishing through an order-in-council that there shall exist 


such a committee, but in addition through an order-in-council 
providing for the staffing of that committee from time to time? 
MR. RIDDELL: That's the way in which we interpret 
Biwi. 
DR. UFFEN: Now are there...am I getting ahead of 


you? Are there specified terms of reference for the joint 


consultative committee, or do they draw up their own, or are they 
unspecified? 

THE WITNESS: The answer is yes to both questions. 
There is and they were involved in the development of their terms 
of reference and procedures. I would be happy to give you copies 
ODeiiid Get 

MR. LASKIN: QO. Could you do that? -.That would be 
helpful, Mr. MacDonald. 

THE WITNESS: A. Yes. 

DR. UFFEN: By the way, did we establish who chairs 
it? Who calls the meetings? 
THE WITNESS: When they were first appointed, I chaired 
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THE WITNESS: (cont'd.) it fora period of about 
a year and a half. At that time they appointed their own chairman 

5| from within their group. 

I attend to give information and respond to questions, 
on request. I do not attend routinely. One of our employees acts 
as their secretary and keeps their records. 

DR. UFFEN: I think’ that's sufficient. 

DR. DUPRE: Now, coming back to PLdve UpeLne 

10| industrial disease guidelines, when I raised that point with you, 
you indeed stated that yes, the committee does consider industrial 
disease guidelines from time to time, but you also mentioned, I 
think, that they do that through a subcommittee? 

THE WITNESS: Quite often in practice, rather than 


ie the full committee dealing with a subject in the first instance, 
they will form a subcommittee to study and report back to the 
full committee. But the full committee always puts its mind to 
bear on the recommendations that are made to the Board. 
DR. DUPRE: And such subcommittees would simply 
be created ad hoc by the committee, to suit its convenience? 
20 THE WITNESS: Yes. My reference was to the fact 
that because of his expertise, Dr. Mastromatteo always chaired 
the subcommittees that may have dealt with guidelines. 
DR. UFFEN: What relation, if any, would that 


subcommittee have with the permanent staff of the industrial 


disease section, the medical people down ines .wouldptheyabe 
25) consulted? The chest specialists? 

THE WITNESS: Any of our administrative resources 
and staff are available for consultation and advice, to the jO1nt 
consultative committee, and in fact in the subcommittees, staff 
individuals have always been called to give evidence, if you will, 
or give information to the subcommittee, or to the full committee. 


30 
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DR. UFFEN: (cont'd.) worried about this perception 


problem that you have mentioned yourself, and if the subcommittee 
call upon the medical people from within the structure to advise 


them on guidelines, which these same people are going to implement 


and then these same people are then called upon by the appeals 
group from time to time, the perception of who is doing things 
Jets ar bie .oloudy ; 

10 Have I put my finger on something? Is this a 
‘| possibility? 

THESWLINESS: siThere vis; no: doubtuthat thermpubl ic 
perception is that people, regardless of how expert they may be, 
if they seem to be attached to an organization, their objectivity, 
in the public eye, is questioned. 

15 Letes gust ook, as) an example, let's look) at’ Dr. 
Mastromatteo. Let's look at his career. 

He came up through the department of health, 
department of labour, and was a recognized expert in all of these 
fields. 

Heemovessaltong trom? theres toidhers .he’ takess an 
zn appointment over in Geneva, he comes back, he comes in the public 
sector. In each one of those environments, if you will, he is 
looked on differently, if that can give you the point I'm making. 

But my own belief is that regardless of all of this 
what we have always done in getting advice as an organization, was 
to find the best advice available - wherever it may be. 

DReeUEEFEN ss Theathings that I would see is. that 


there are many industrial health problems, and you go to various 


25 


experts for maybe toxic chemicals, and the one that interests us 
about asbestos, is it possible that the advice always keeps coming 
from the same one or two individuals? 


THE WITNESS: I have read what has been said by 
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THE WITNESS: (cont'd.) Peter Barth about this, 


and I know what in fact the practice has been internally, and I 


suppose the number of experts in that field are fewer than in some 
of the other fields...if that's really what you are saying. 

That appears to be the evidence all right. 
BeaeMUSTORD es Gallecet ein onethis aglittle bit? 
Weiler, in his document, goes into this problem 
fairly extensively, and perhaps you might ‘discuss just a little bit 
10 about how you handle the problem of physician/expert, who still is 
faced with enormous uncertainty in medicine, in the reading of 
x-rays, etc. We know that our precision is not as great as we 
might like to have you believe. There is an uncertainty aspect 
tig) “nba 

Well, I can testify to studies which have been done 
aS taking ten chest physicians or ten radiologists expert in reading 
chest x-rays, and having them read a hundred x-rays ten times, 
blind, and the variation within themselves in the readings, and 
the variations among themselves. 

That uncertainty question, it seems to me, is an 
20 extremely important problem in trying to resolve claims, etc. 

How do you handle a decision-making function of the medical expert 
who gives an opinion, and you can get another expert to give another 
opinion, and you get another expert to give another opinion...in 
other words, you can get the full spectrum of variation if you 

draw in enough people...and it also depends how you define expert 
25} when you play the game, but you can get enough variation. 

Then the judgement has to be made as to within that 
range what is the right kind of decision, and I guess my question 
is, do you still leave that largely in the hands of your own 
experts in terms of making that judgement, or do you pull it out 
sufficiently into the...I hate to say this openly, publicly, but 


30 
into the hands of the broader judgement of the legal mind which has 
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DR. MUSTARD: (cont'd.) greater capacity, or the 
nonmedical expert, to make a judgement decision on the uncertainty 
area? 

THE WITNESS: I'm in the very happy position that 
if you look at the Statute, I am barred from making decisions on 
claims. I have never made a claims decision in my thirty-seven 
years at the Board. Even in the appeals situation, I can't sit 
On an appeal. 

You have heard from our medical people what they 
do and how they do it. You have heard from John McDonald how his 
adjudicators deal with this matter, and I find it very difficult 
now to superimpose my own judgement on the points that you are 
raising. 

As I see it, what all these people are required to 
do is to take the evidence that has come to them, take the 
qualifications of the experts that are involved in giving that 
evidence, and then make a choice from that decision as to what, 
based on the balance of probabilities, they should do. 

TiesaVveryaatericuLt, Lie NOt Impossible, in. the field 
of industrial disease to explain to the layperson, the widow, if 
you will, the choice where you made on a very borderline case 
between the two situations. One of the things that you have 
heard about and one of the things that was said by our new 
chairman when he was first appointed, and I encouraged him to make 
this comment, in the Hay Report it refers in a general way to that 
very terribly difficult, almost impossible position the Board is 
put in in industrial disease cases to decide which cancer is in 
and which cancer 15. 0uc. 

There's only two solutions to that, as I see it. 
One is to have a partial cause provision put into the Statute, 
which says if there is any industrial exposure at all you have 


Cetrtaliet ius ee Lermswor dilOwing all Or a DOrtion of the claim, 
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THE WITNESS: (cont'd.) even though it doesn't fulfill 
the full criteria of latency periods and exposure periods. 
Or, and I suspect this will be the route that 

Professor Weiler will finally go, you have to say that for 

industrial disease...and this may be a contradiction of what was 

done in South Africa...but for industrial disease the province needs 

a program to cover everyone, so you have a way of allotting a case 

one place or the other. 

10 It would be wrong, in my judgement, to say that 
industry is responsible for everything and just make an automatic 
presumption. 

DRe MUSTARD: (9Can I juse go back to the current 

system and raise what I think came up in the testimony we have 
had so far? 

we It's a question of who defines who is a suitable 
expert. The impression I have from the testimony..and you can always 


check the transcript: to check for accuracy in terms of interpretation... 


making in the structure of the Board, if there is expert testimony 
99| from within the Board's advisory machinery, and the appellant 
has expert testimony from someone who is considered to be of 
equal statute, that the benefit of the doubt would then go to the 
person making the appeal...if there is a difference of opinion 
Onigan i 

But if the advisor to the person making the appeal 
25} is not considered to be of equivalent statute to the advisor to 
the Board, the decision will go the other way. 

The real guestion is, have you ever given any 
thought to the problem of who defines who is the expert of 
sufficient stature to be serving the person who makes the appeal, 
because I know my profession well and we have varying ways we 


30 
define who is an acceptable peer that we will debate with, and 


q is that when an appeal gets up to the highest levels of decision 
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DR. MUSTARD: (cont'd.) the impression I have is 
a that that decision still is made from within the Board structure, 
not made by a more neutral group, and I may be wrong in my 
| perception about that, and if I am I would like to be corrected. 


If I am right, have you ever given any thought as 


to how you could get that taken outside of the Board definition 


_ 


of who is an equal expert? 
THE WITNESS: I understand the problem perfectly, 


Dr. Mustard. The Board does, within its own organization, make 


10 


Enadtedectsion as to. the: caliber, if you Will, of the medical 
evidence on which it's going to make its decision, and yes, we 
have given consideration to doing that, or to recommending that 
that should be done externally. 


15 It is, in fact, one of the recommendations of 


Protessor, Weiler ain his draft legislation. It does call for every 
Giitrcult medical problem, not just in industrial disease, but in 
everything, to be dealt with by medical panels. 
I think that would be avery useful way to deal with 
attey 
s As long as we seem to be doing it internally, it 
will be, for the reasons we have talked about earlier, suspect. 
DkaeDUPRieee WONGEY ot L Can just go over that 
same ground again, Mr. MacDonald, with respect to just how the 
present guidelines are helping. I take it from earlier on in your 
pe CGS imony hav tneresreativy nas been a deliberate policy decision 
to use guidelines as distinct from schedule three, that goes back 
EO the? 1940s. 
THE WITNESS: Right. 
DRA DUE RE NOW, fLOMm What YOu say lL can Certainly 
understand the rationale that would give some appeal to that 


30| way of proceeding. Among other things, it keeps this book as small 
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DR vurme re (CONcLa,)) aS 1t vs; “becatise "if “alrl of 
the guidelines were in schedule three, it would expand enormously.. 

5| Might, for that matter, even have to require a looseleaf format, 
sO on and so forth. 

But at this point, and I'm always bearing in mind 
here that I'm looking at a policy decision made almost forty years 
ago, thirty or forty years ago, at this point I'm reminded that 
the Act still attaches one important aspect to schedule three, and 

10| this is what we find in section one twenty-two, nine, where of 
course, it appears that indeed the utility of section three, 
Of schedule three and why it is there, is that it, of course, sets 


up a strong presumption in favor of the employee. 


Now, you agree with what I've just said? 
THE WLliNnoo. .es, 1 00. 


DR. DUPRE: Now, bearing in mind this conscious 


15 


policy decision that goes back to the forties, and of course 
the fact that the guidelines have since been developed, I start 
to ask myself well, what is the purpose of the guideline. 
Now, at this stage what I want to share with you, 
20; Mr. MacDonald, is that I have no pretension to knowing anything 
about the guidelines, save for guidelines that exist with respect 
to asbestos-related diseases, and which Professor Barth discusses 
in his chapter five. 
Now, can I put this impression to you and just ask 
you to comment on it any way you want? It appears to me, when all 
eR is said and done, that if I look at the mesothelioma guideline, 
that one essentially does the sort of thing that section one 
twenty-two, nine seems to look to schedule three to do - namely, 
to set up a very strong presumption in favor of the employee. 


Indeed, I would say from what I understand about 


39| the mesothelioma guidelines, that if anything it sets up an even 


stronger presumption in favor of the employee than one twenty-two, 
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- 39 - MacDonald, in-ch 
{ DR. DUPRE: (cont'd.) nine, because it! s almost 
an irrebuttable presumption as opposed to the rebuttable presumption 


in one twenty-two, nine, the moment you have established exposure. 


° Then when I look at the other guidelines...I'm 
‘| ‘thinking about the lung cancer guideline, the gastrointestinal 
guideline, the laryngeal guideline...I just want to share with you 
E | that I'm not sure what I'm looking at there. 
In other words, I am not sure if I am looking at 
Tl 10} Something that sets up one twenty-two, nine style, a rebuttable 


presumption in favor of the employee; or whether instead I am 
looking at a set of eligebi ity cniteriaw i menot entirely 
certain, given, of course, the factiweas vow so Erghtly tponnt 

out, that notwithstanding the guidelines each case will be looked 


at on its merits, I'm not exactly sure what purpose those guidelines 


ie SO@EVer 


ThacYsthesquestion. 


THE WITNESS: May I ask a question first? 
DR. DUPRE: Please. 


THE WITNESS: Have you had an Opportunity to read 
an what Dr. McCracken had to Say about the guidelines and about 
Professor Barth's comments about them? 
DR. DUPRE: Yes. I read it last night and this 
morning, as a matter of fact. 
THE WITNESS: Essentially what he says as it 
relates to minimum exposure periods and latency periods, is that 
25; if you look at the statistical Spread and the deviation and 
whatever, we erred on the generous side in establishing the 


guideline. 


To the extent that that is so, and as I have already 


| ~~" —— 


said, because of our emphasis on the escape clause, dealing with 
each case on its own merits, we are trying to lean over backwards, 


d in practice, in order to be able to allow a claim. 
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THE WITNESS: (cont'd.) There's absolutely no Brownie 


points for the Board in ever rejecting a claim, and I frankly regret 


5) that we ever have to because it only makes difficulty for us.9ckut 


10 


15 


20 


25 
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the legislation requires us to make a judgement as to what is 
industry oriented and what is not. 

So I think you are right, that the guidelines don't 
give the kind of automatic rights that flow in mesothelioma, by 
reason of that guideline or in the general one, twenty-two, nine 
Situation or in the schedule three relationship, of industrial 
PrOCcessvand products 

But on the other hand, the guidelines have been set 
up in a very generous way to make sure that we err on the side 
of generosity. 

DR. DUPRE: Let me just repeat my own understanding 
at this point, toecheck aTteout, becauselit's important to me whether 
Orenot; Iv have this straight: 

The way I would put it, Mr. MacDonald, is that I can 
see a strong rationale for going to a guideline approach as distinct 
from a schedule three approach, for some of the reasons you 
mentioned. 


Butea tethusrpointawhatel havesto bear inimind is 


that if that is what you are going to do, you have to bear in mind 
that the Act, one, twenty-two, nine in particular, remains important. 
And at this point the way I see the manner in which guidelines have 
evolved, there are some guidelines...and I will take the mesothelioma 
one as a case in point...that quite closely attempt to achieve for 
this disease what one, twenty-two, nine -—- see schedule three - 
has achieved. 

THE WITNESS: Exactly. 

DR. DUPRE: Then there are other guidelines that 
aren't the same kind of guidelines, that aren't schedule three 


substitute guidelines: 9Is that a fair way of summing up? 


be 
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THE WITNESS: Yes, it is. It's a question of... 
DR. DUPRE: The examples of those that are not 

| 5} substitute-for-schedule-three guidelines would be the lung cancer, 


the laryngeal, the GI, I suppose the asbestos fiber dust effect 


| guidelines as well. Is that correct? 
THE WITNESS: Yes, I would say so. And that's 
‘| essentially because there is no scientific evidence that the only 
source of those diseases is the industrial process. 
qf io DR. DUPRE: Now, could I just perhaps, in terms of 
cleaning up something at this juncture, address Professor Barth's 
q Own chapter five, and I now take this chapter as already corrected, 


incidentally, not only by testimony that we have had from some of 
your WCB colleagues, but by the critique of Professor Barth that 
B| 45| Was produced by Dr. McCracken. 

However, the point that I'm after now, if I read 
| Chapter five, would be: Did Barth, who never refers, if I remember 
rightly, to the joint consultative committee, did he miss something 
I in that the joint consultative committee was in fact involved in 
the development of any of the guidelines that he refers to, namely 
:| 20; the asbestos fiber dust effect guidelines, the mesothelioma 

guidelines, the lung cancer guidelines, the GI cancer guidelines... 
these are all 1976 guidelines, if I remember tight... and: then the 
4 laryngeal cancer guideline of 1978? None of these ever went to 
the joint consultative committee? 
a THE WITNESS: Some of them did, not all of then. 
3 DRY DUPRE? Oh, some of them ‘did? 
A THE WITNESS: Some of them did. 
DR. DUPRE: Okay. In that, of course, he doesn't 
E| seem to note that. Will it be possible for you to communicate to 
us which did and which didn't? 
30 THE WITNESS: Yes. I have already agreed to do that. 
| DR. DUPRE: All right. 
il 
i. 
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- 42 - MacDonald, in-ch 
DR. MUSTARD: Just to make sure the other aspect of 
that, just to follow through, any comments they made about those 


guidelines and what action was taken by the Board if they did 


° comment. 

THE WITNESS: That's agreed, yes. 

MR. LASKIN: QQ. Can I just perhaps follow up on 
the Chairman's questions on this subject and perhaps complete 
them? 

10 Ptecreallysgets back to the difficulty I'm having 


wWiehetne sgquidcitnes,  andmthateis trying tO ascertain really for 
whose benefit those guidelines are in place, and I'll put to you 
what my problem is. 


If I'm a member of the work force and I want to know 


what my rights are vis a vis the Workmen's Compensation Board, in 

te the event that I get some kind of disease, of course if I have the 
disease set out in schedule three, and a process beside it and so 
on, Of course I can go to the bookstore and I can get a copy of 
EhesotatutevandeiscangloOok at it, and see that it's there, and 
not only see that it's there, relate it back to section one, 

20| twenty-two, subsection nine and thereby know that I'm going to be 
compensated unless the employer can come forward and demonstrate 
thaw lL sshouldn t be. 

in other words, I*ve basically got an onus of proof 

working in my favor, to use the legal terminology. 

When you have the guidelines in place, number one, 
25| of course, you don't have the benefit, necessarily, of going to 
the government bookstore and buying this document. And number two, 
I'm not entirely certain you are in the same position with respect 
to the onus...even in respect of mesothelioma where admittedly, and 
we've heard the evidence and I accept the evidence, that any case 
in which there has been mesothelioma found - no matter what the 


30 
exposure - it has been compensated...but the guidelines themselves 
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MRemuno wc One CONtLoGs) don't say that, 

My problem is, I'm not sure that the employee is 
really in the same position with respect to the onus of proof. 

THE WITNESS: A. Dealing with your first point - 
that is whether or not in the government bookstore there is 
information that gives you background as to how the cases can be 
dealt with - my understanding is that the guidelines are included 
in the material which is in the government bookstore, as it relates 
to the background material from which the claims people adjudicate. 

So the guidelines are there. They are public 
documents. 

O- They are part of that big volume... 

A. Yeah, but they are there. 

There is an edition, and I don't know whether Dr. 
McCracken talked about it, there is a booklet on industrial disease 
...-has it been referred to earlier in the testimony? 

DR. DYER: I don't believe it has. No. 

THE WITNESS: It was developed to try to give the 
general public the kind of information that they needed in order 
to deal with industrial disease, and I think I'll simply say that 
it should be tabled and we should look at that, and perhaps it 
will help you to see whether or not in your judgement we have 
communicated sufficiently. 

Jemereallvyanou going to Guarrel as to how well we 
have communicated, because I understand it's difficult to get at 
and it's hard for a layperson to read. 

However, dealing with onus of proof, I believe that, 
for the reasons I have indicated earlier in my testimony, in setting 
the guidelines in the first instance we have erred on the side of 
generosity in terms of exposure periods, etc., and I believe in 


practice, as I said, the whole Board system is an inquiry system. 
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THE WITNESS: (cont'd.) At every level of adjudication, 
people are instructed that it is their duty to get the information they 
| 5| need on which to make a decision. They can't just rely on what is 
presented to them, and that the name of the game, at all levels 
| including the appeals system, is to lean over backwards to find a 
reason to allow. 
| Again, of course, there is a section that permits 
ehace 
| 10 One of the things that strikes me in reading Barth, 
and on all of this evidence with the possible exception of what 
the former chairman in British Columbia said in his comment about 
E| Barth, the low level of appeal activity is somehow or other seen 
to be evidence that the information isn't there - the public 
doesn't know that they have these rights. 
rm There is another interpretation that can be placed 
on that, you know, and that is simply that people were aware and 
chose not to exercise those rights because they didn't feel they 
had cause to do so. 
ME BuhohLincs On *Cantl JuUSt...and I take your point 
20; and I also take your point in terms of the generosity or liberality 
with which the Board has indeed approached these questions, and I'm 
just wondering whether again it may not be simply a matter of 
public perception. 
Let's take lung cancer. Unlike mesothelioma, to a 


2) ie not necessarily associated with any particular industrial 


process, but nonetheless there is evidence that it is associated 
with asbestos. 

I'm just wondering whether you would see any 
downside to putting lung cancer into a schedule like schedule 
three, and putting asbestos opposite it, which would, to my way 


30 
of thinking, only say that if an asbestos worker contracts lung 


Z| large extent, of course...and you've made the point...lung cancer 
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Gwe Aocontid.) (Scancer, then he )ds*going to ‘be 


compensated, unless somebody can come forward and demonstrate that 
it isn't work related. 

Of the two people that are able to demonstrate 
whether it's work related or not work related, I would have thought 
the employer is in a better position to do that and therefore 
should have the onus to disprove or to put forward evidence which 
would disentitle the claimant to compensation. 

Tote Ves ooo eer allel yo. Mr. ask iti. Ont 


consider myself enough of an expert to comment on whether or not 


10 


that is a logical assumption - that you must say that if you 
have asbestosis, lung cancer is automatically allowable. 
Digseilecal 1,1. Dr. McCracken’ s, comments, with 
a reference to Barth he does refer to this matter and he does 
Sugceste that there 85 nO... Nellis) ,uaggement.....'m cqiving his 

OP non, ands (im noc saying  losubscribe toot, 1/m just. simply 
commenting on what I think he said - that there was no way 

you could automatically presume that. 

Amel correct: in ithat? 

MRAP RUDE: BiveS,e thaty Ss: right. 

DR. UFFEN: There's one thing maybe Dr. McCracken 
has dealt with, but I would like to ask you, and it again deals 


20 


with perception. 

So I would like to ask you this question and find 
out whether what Dr. Barth has said is correct or not. 

2 If anybody wants to follow it, it's the development 
of the guidelines on page five, twelve of Barth. 

He's talking about the establishment of the 
guidelines, and he says: 

"A subcommittee of the Board's management committee 
30 was formed to establish guidelines for lung cancer 
and mesotheliomas in asbestos workers." 
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DR. UFFEN: (cont'd.) "The subcommittee consisted 
entirely of staff drawn from the claims services 
5 division, the appeals system and the medical 


services division." 


Pieces saetwoepattse tO rthis..9 First ot all, what is 
the Board's management committee, and secondly, is that statement 
correct? 

THE WITNESS: The statement is correct. 

* The Board's management committee consists of all of 
the executive directors of the various administrative functions, 
and I am the chairman of that committee. 

Also on the committee, ex officio, is the registrar 
Of appeals, the internal auditor, the executive co-ordinator of 

15, research and development, and a number of other people who have 
equivalent status to executive directors but are not voting 
members and don't in fact manage an operating division. 

They deal with all policy matters and all routine 
things that are to be changed before they come to the Board for 
consideration. in this case, as a practical solution to 

20 developing guidelines, the executive director of claims, the 

executive director of medical services, the registrar of appeals 

were the main members of the committee, who then drew staff from 
their respective organizations, to develop the guidelines. 
DR. UFPFEN;: Thank you. 

e MR. LASKIN: I wonder if we should give our 

witness a brief respite, Mr. Chairman, and might it be a 

convenient time to adjourn for fifteen minutes? 


DR. DUPRE: We'll rise for fifteen minutes. 


THE INQUIRY RECESSED 


30 
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THE INQUIRY RESUMED 


DR. DUPRE: Now, if we may resume. 

POrSteOoredlly eyusSt a COUDLer or Liaying up points, 
BE Ilemiqne, MreeMacDonalds 

Just before we broke for coffee, in response to 
Dr. Uffen's question, you very usefully vouched for the accuracy 
of what Professor Barth points out at the bottom of page five, 
10| twelve, which was that it was the Board's management committee 
that did indeed form a subcommittee to establish guidelines. 
Now, Over on page five, thirteen - just to make 


SuveryOurtaves the end opetnauestory = COuld™i*ask you. to...for 


Cs iia 


your view of the accuracy of what Professor Barth says there? 
He says, on page five, thirteen: 

rhe "The guidelines for mesotheliomas and lung cancer 
were recommended from the subcommittee back to the 
WCB's management committee". 

Pia tusetrile. iS wee 

THE WITNESS: Yes, that is true. 

DR. DUPRE: And from there, made official by 
approval (of thescorporate, boardin April, 1976. 


THE WITNESS: Correct. 


20 


DR. DUPRE: Can I just ask you something? How does 


a recommendation that is adopted by the management committee get 


communicated to the corporate board for the corporate board's 
25| approval or otherwise? 

THE WITNESS: It is transmitted by the management 
committee to the secretary of the board, and appears onthe agenda 
of the next corporate board meeting. 

DR DUPRE se tAnG 1 is “you, as chairman of the 
management committee, who communicates that to the secretary of 


30 : : 
the board, is that correct? Or does the management committee have 


a ae ae 


G 87 (6/76) 7540-1171 


f - =: 
sings Gen on Bt \ wate 4 
» pethyiey te nies & fanf vb i 
| oh 
» wemkleo wf »ONIeG Bet ehest + ames 
enwseoge ac V2 | HOR LOY whic Tea “tov SOY 4 Ae | si =p «in 
on *). wee iva off Ge gio ataiog ftdaet 
iupeh Jcer aware) & Raat, old’ GaN 2e,) on ae 
iLishdnp idftes af seein & mae 
ft ( nereraiae - 1 agaq ag ae 
iia yvigsa depo, =e rae | me ‘ 
if (9p e1¥S | “hd: 26 SRG ons ke 
neysaids jee wenged, Aiea 
ait ‘Recrs ieiaiienieh Il ehAliesine ay: 
acd aadtt breerrnieea nm? behjaeeaQes2 Gear « 
7° Lime JAeRnp Anat) BON, 
tsk ae pi 
pur? ef 2600. .9@4) O2IKT TW TET 7 
Inialige abea ,oseid meek bas “Sago aa ae 
to), .LisgA mh Deseg ad cmshg tons ys 
tate} tere : 
2eo0b wil fon ift@eresa voy, Bas sant t Aas : Seat . a 
J41) vasa s inneo genepina® ats wd hepysbw e! g8dd | 
e'bsand eaeveq3oa eff yor Rano’ ofa ograp ‘a 


ad ia 
pare wn 


_ “0 


. Son dwnenta ae 
inemepernes ett vd bose imetarto ge oe scuba 1 See 
abrspe s@ to eisegqgm Gth ,hiaod wid) 29 . baa * ae fi 
onitoam braod dankghet : 


efiy to memtiadd sa ,eoy ime 2h bea I cae 7. 
to vyasdersea gd? od gadd cate kennos a Satara 


Pe ae ey 


ovad eaéd inman oo ard. asc 30, | bie 395 Jan: ' 


i ~ 


an i | 6G ie 


- 48 - MacDonald, in-ch 
17 DR. DUPRE: (cont'd.) its own secretary? 
THE WITNESS: The management committee has its own 


€ : secretary, and it is that secretary that communicates it. 
DR. DUPRE: I see. Is the secretary of the 
[| management committee himself one of the executive directors, or 


is it someone who is specifically given that job? 
‘a THE WITNESS: The secretary of the management 


committee is also the secretary of the board. He is not an 


10) executive director, but he is considered the equivalent of an 
t executive director. 
DR. DUPRE: Could you just roll that past me again? 
ri The secretary of the management committee is...? 
THE WiITNRGSeeACTS aS the secretary...1s in fact 
q the secretary to the board. 
He DR. DUPRE: Oh, I see. The secretary of the board 
a . and the secretary of the management committee are one and the same 
person? 
a THE WITNESS: One and the same person. 
Die DURREe SOsne 7uSst scommunicates it to himself. 
i 20 TRE@NE INDO se lnatas right. 
DR. DUPRE: Okay. 
7 Die UME EN aWhOuiSeLt, bY «the way, just so that we... 
f THE WITNESS: Alec Yoma, Y OMA, at the moment. 
JONG ee leMesOrny . wJOMa, .yes. 
Fy DR. DUPRE: It is he who replaced Mr. John 
25} McDonald? 
f THE WITNESS: That, is correct. 
DR. DUPRE: Mr. John McDonald was the secretary 
of the board and of the management committee at the time that 
a Professor Barth is describing? 
THE WITNESS: Yes, he was. 
ss DRA DU ER eet neeOLher area that Just in terms of 
cleaning up, that I was interested in, takes me back to the joint 


i 
a Res 
al 
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s5| consultative committee formulates its advice to the corporate 
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DR ee DUrRGE ye CONt, a. ) consultative committee. 


Now, may I ask you there, when the joint 


board, is this advice formulated in writing? 
THE WITNESS: Yes, it 1s. 
DR. DUPRE: How is that communicated to the board? 
THE WITNESS: It is transmitted by the secretary 
of that committee to the secretary of the board. 

10 DR. DUPRE: Is the secretary of the joint 
consultative committee a different person from the secretary of 
the board? 

THE WITNESS: He is the assistant secretary of the 
board, and he is a different person, yes. 

” DR. UFFEN: In trying to understand the organizational 
SLruUCtULeeand eso on, and. Gradually getting through it, I had 
missed the management committee in the previous testimony, and I 
wonder whether you could take a few minutes to describe the 
management committee, how it came to be, who appoints it, what 
LeSemetnefuuctlONS ale, mow often it meets, what does it deal with 

20| and so on. 

THE WITNESS: The management committee, or a form 
of it, has existed since 1965. The current management committee 
Wass cOrMecedttelatie cnange: ii the Act, of 1972. It consists of 
the executive directors in charge of each of the administrative 
divisions of the board, and in addition, ex officio members are 
25) the secretary of the board, the actuary of the board, the general 


counsel of the board, the executive co-ordinator of research and 


development, the registrar of appeals, and more recently one 

other individual - the executive co-ordinator of regional operations. 
They are nonvoting members, the last group. 

30 By a delegation of authority document, which as a 


matter of interest was just revised yesterday, by the Board, their 


i 
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THE WITNESS: (cont'd.) duties are prescribed, 
their authority in terms of budgets and dollars are prescribed, 
and they in fact deal with every practice and procedure of the 
Board, and every change that is going to be made passes through 
that committee for its consideration and advice to the Board. 

DR. UFFEN: If I may make an interruption here, 
the changes that were made yesterday, as you mentioned, were they 
changes or were they formalization of previous practices? 

THE WITNESS: They were cosmetic changes arising 
Out sOLvasneea to change’ dollar” Limits of”authority, to recognize 
more recent organizations and creation of new positions which 
had occurred in the recent past. 

DR. UFFEN: Could you make available to us a copy 
of the original Board authorization, as well as the recent change? 

THE WLiIngoo: Yes, Lucan: “Yes. 

There is essentially no change other than 
cosmetic ones. 

DR. UFFEN: I interrupted you. Would you continue 
to describe its functions? | 

THE WITNESS: I believe I have given you a capsule 
COMMeGItwOL DES =LunCtaons.,  itein fact will deal with any program 
change that is to be considered in any of the operating divisions. 
It is not possible for an operating department to change its 
practices or procedures without having full consideration by the 
management committee. 

DR. UFFEN: Including the appeals? 

THEaAWITNESS: They have the opportunity to attend 
and do attend most of its meetings. 

DR. UFFEN: But are their procedures subject to the 
scrutiny and study of the management committee? 

THE WITNESS: No, we never have been. 

DR. UFFEN: Is that in the delegated authority 


explicitly? Or has it come about by practice? 
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THE WITNESS: I don’t believe it explicitly states 
that they shall not deal with appeal procedures, but it certainly 


has been the practice and it would be quite improper for appeals 
procedures to be vetted in any way by the management committee. 
DR. UFFEN: Does the management committee have a 
role in promotions, remuneration policy? 
THE WLINESo: Not as a committee. Each of the... 
would you restate your question? XOU, Said, policy. 


DR. UPFENs: I included two things. Promotions 


10 


and remuneration policy, as distinct from individual promotions. 

THE WITNESS: Yes. The management committee would, 
in the sense that the human relations divisions, which is one of 
the divisions, if they want to revise any of their procedures, 
15| which would include evaluation of jobs, remuneration of TODS, 

Salary ranges, when they wish to make changes in those they would 
be brought to the management committee for their consideration and 
approval. 

DR. UFFEN: You outlined a number of people. 
| I didn't quite grasp it. But when they are all there, approximately 
at how many people are you chairing? 
| THE WITNESS: When they are all there, about 
| fifteen. 

DR. UFFEN: Does it have subcommittees that deal 
with certain aspects of the work and then report to your 
95| Management committee? 

THE WITNESS: There are no standing subcommittees, 
but on an ad hoc basis, as in the case of the guidelines, we do 
form subcommittees of the management committee in the same way as 
We Ossi fetnes joint consultative committee, to deal with matters 
WNEleG Expertise is required, to bring back to the total, committee. 
| 30 DR. UFFEN: Does the management committee meet 


regularly? 
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| THE WITNESS: It meets twice a month, on the first 
| and third Wednesdays of the month, and it meets informally every 
: 5| Wednesday of the month to keep communications alive. 

DR. UFFEN: Would these be brief meetings, or is 
: it an all-day meeting? 

THE WITNESS: They are all morning and into the 
| afternoon, many times. 
| DR. UFFEN: With a formal agenda? 
1p THE WITNESS: With a formal agenda. 

DR. UFFEN: Are position papers presented? You 
| know what I mean by the term position papers? Somebody has 
: a proposal and it comes forward and it gets examined and 


| discussed? 


EEE 


15 THE WITNESS: Absolutely. There are position papers 

prepared on every subject where there is going to be a change in 

| eSmOROGrT aM OP awoOLiCy - 

DR. UFFEN: Are there records of decisions kept? 

| Minutes? 

THE WITNESS: There are minutes of every meeting, 

| 20/ yes. 

| DR. UFFEN: Do those minutes go to the WCB itself, 
the corporate board? 

| THE WITNESS: The backup material which is to be 

| considered in the meeting and minutes of the actual meeting are 

| distributed to all of the corporate board members, in advance of 

a the meeting. Well, in advance of the meeting in the case of the 

| material, and following the meeting after the decision has taken 

place, and then of course any decision which requires action by the 


| board is taken as we have described, by the secretary to the Board, 


to their next regular meeting. 


30 URe UP PEN lem currous about another thing now, 


esidencrom= policy. "The eactual decisions about promotions. ..I'11 


__—_——— — 
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Deere rene CCONL A.) =| Dut it this way...One time I 


was involved in an operation which had avery similar structure to 


this, and in order to see that there were fairness about promotions, 
we had a special committee that vetted the promotion recommendations. 

Now, this was not policy, this was the actual 
assessment of individuals. Do you have anything similar? 

THE WITNESS: Yes, we do. 

DR. UFFEN: How does it operate? ; 

THE WITNESS: Well, the basic philosophy that the 


Board operates on in terms of promotion is that it's an open 


10 


competition in every situation. There is no way in which an 
executive director can appoint. He must post the position. All 
of the eligible people must be considered and the most qualified 
person is selected. 

We have a grievance procedure that permits anyone 
to grieve if they feel that they have not been fairly dealt with 
in that process, and that pertains not just to the union positions, 
but also to the management positions as well, and it is used on an 
active basis. 

20 DR. UFFEN: Does that particular committee have a 
name, and where does it fit in the structure? If it's not part 
of the management committee, where does it fit? 

THE WITNESS: In the first instance a grievance 
must...the grievance procedure is very clearly spelled out, set 
Out, and it stipulates that the immediate supervisor deals with 
25; the matter first, and then it can proceed to the next level eue 
Management, and finally to myself as vice-chairman. There is 
mechanisms beyond that. It could go to the public service 
grievance area as well, if it wishes. 

I perhaps misled you in suggesting that there was 
a formal committee to deal with promotions per se. On occasion, 


30 
if you have a special situation that needs to be reviewed by a 
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THE WITNESS: (cont'd.) management group, that could 
be done. But that's not done very routinely. Most often it's a 
very clear cut situation that the person who is most qualified is 
accepted by everyone, and we rely on the grievance procedure to 
deal with the matter. 

DR. UFFEN: I'll make an observation. I found it 
more logical that a promotions policy and promotions would be part 
ofamanagement board's activities. I'm surprised that it's not 
part of the management board's activities. 

Is there any explanation, or...? 

JuBbeOWITNESS: | In practice, it really hasn't been 
necessary for that kind of peer review to take place as it relates 
to promotions. 

Now, what does happen and what has happened quite 
often, is that the allocation of the value of a JOD 1S armatter GE 
some discussion and disagreement, and in those cases, while we have 
a committee that deals with job evaluation of the job itself, 
there is provision and there is regular situations in which that 
particular review is further reviewed by the management committee. 
So it's quite common to have the management committee deal with 
the evaluation of a position, but most uncommon to deal with the 
actual appointment of a person to that position. 

DR. UFFEN: Does your management committee have a 
quorum, or is it an operational thing where you work with whoever 
is here? People aren't always available, they've got other duties. 

THE WITNESS: The delegation of authority document 
does not speak in terms of a quorum. It has never been a problem. 

DR. UFFEN: Can you recall the minimum number 
you've ever had when you held a meeting? 

THE WITNESS: I would say seven or eight. 
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oD MacDonald, in-ch 
Q. This is something that has grown up by virtue 
Or organizational structure and practice within the Board, apart 
from the Statute? | 

A. Since the early forties, the Board has had a 
Geoum OL sen loOramanaders Act inethisy capacity.) In. Mr... Lake's time 
it was called the principal officers group, for example. 

Oem COuldsiajist. -loniustawanred to, complete, a iittic 
bit of housework on this committee in terms of Professor Barth...and 
could you, Mr. MacDonald, just look at page five, sixteen with me, 
for a moment? 

The Chairman has taken you to two previous statements 
in Professor Barth's chapter five, about the management committee, 
with which you agreed, and I just would ask for your comment on this, 
and I'm looking at the last paragraph on page five, sixteen, and 
this is after Professor Barth has discussed the development of 
the lung cancer guidelines, and he said: 

"ltmsasurprising to me that Stewart's and Ritchie’s 

recommendations were not adopted by the management 

committee and the Board." 
Cans imoskevyOUmsl rst, etactually, whether you recall that to, be in 
fact the case, that the management committee and the Board did not 
adopt Dr. Stewart's and Dr. Ritchie's recommendations with respect 
to the lung cancer guideline? 

A epee aling, auste with lung, cancer? 

OpemeWe Lipset sustartiwith, lung cancer. 

A. I believe I gave you an answer to that general 
situation a little earlier, and I believe there was a sincere 
difference of medical opinion as to the automatic presumption of 
lung cancer, which the Board and the management committee accepted 
when the guidelines were presented. 

On the other hand, we have the situation that had 


we accepted some of those recommendations, we would have had 


—— 
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AReiconc ad.)J) more restrictive guidelines than we 
presently did develop, and the other thing, of course, I emphasized 
is that the Board insisted that there be the escape clause that 
allowed any case to be dealt with. 

Q. Do you have any other reaction to that sentence 


of Professor Barth's? 


A. I suppose you could say this - with the benefit 


as of twenty/twenty hindsight you might do some things differently, 


and I really have difficulty in getting myself back in my mind 

as to what was in my mind as of the day these particular 

guidelines were recommended to it, but essentially what the Board 
was doing, as I've said on several occasions, we were trying to get 
the best expert advice we could to assist us, and then...in this 

16) driticult sittation. 

Q. Does Dr. McCracken sit on that management 
committee? 

A. Yes, he does. He is the executive director of 
medical services. 

Dee DUPRE =) On@=thac,*could T= pass~to you’ the 

a Organization chart of the WCB, that we have here, so that I can... 
tHE WITNESS: I think I have a copy of it here. 

DR: VUPRE= Oh, good * Sovl*can=sinply pin down who 
is on the executive committee. 

I take it that all eight of the executive directors 
who are at the bottom of that chart sit on the management committee? 
THE WLINESS? That's right: 


DR. DUPRE: Together with the senior executive 


25 


director and assistant general manager? 

THE WITNESS: That's right, whose name is not shown. 
DR. DUPRE: To whom the executive directors for the 
30/ claims service, communications and vocational rehab report? 


THE WITNESS: Right. 
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DR. DUPRE: Are those executive directors themselves 
on the management committee? 

THE WITNESS: Yes. 

DR. DUPRE: Now, looking at the lefthand vertical 
column on that chart, do I take it that the actuary, the equal 
Opportunity co-ordinator, the internal audit director, the solicitor 
and the head of the worker advisors are on the executive committee 
as well? 

i THE WITNESS: No, they are not. The ones that are 

on ex officio - not voting members of the management committee - are 
the actuary, the solicitor and general counsel, the director of 
internal audit, the executive co-ordinator of regional operations, 
the executive co-ordinator of resource and development, and the 
registrar of appeals, and also the secretary of the board. 

Die OUPREes Osay.e there s only one that. I can’t 


15 


Quite tind on that chart. I find the regional operations box, 

I find the registrar of appeals, but is one other position that 
you named right... 

THE WITNESS: Executive co-ordinator of resources 
20] development is an appointment which has been made in the last 

two months. 

DR. DUPRE: Oh, I see. This was a nonexisting... 
THE WLITNESS: This is a new position. 

DR. DUPRE: I see. And is he under the assistant 
general manager, or...? 

THE WITNESS: No, he reports directly to me. 

DR DUPRE amrandene Neads thesdivision for you, so... 
THE WITNESS: He has a division, yes. A small 


25 


Cay isons 
DR. DUPRE: Which inherited part of some other 
division that existed before? 


THe aWviINEooe mbarce OL hrs function was within the 


30 
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THE WITNESS: (cont'd.) administrative resources 
division before, and he was director in that division before, but 
he was promoted to the position and given a broader function. It 
is one of the two recommendations that Professor Weiler made that 
were administrative...we have proceeded with in advance of 
legislative change, the other one being provision of full access 
COvclains. 

DR. DUPRE: There is still, however, an executive 
director for administrative resources? 

THE WITNESS: Yes, there is. 

Dire vUPRE: DL.) Mustard? 


10 


DR. MUSTARD: Can I ask one question while we are 
StibpleOn Lnics sOnetne mirgntnand side “of that chart at the bottom, 
there is the assistant general manager and three people reporting 
18) to him. Do they operate as a group as well? Do they have meetings 
as a group to discuss what they are doing and where they are going, 
or do they work entirely within your overall management group? 

I would be interested if you could just tell me how 
that box functions in the system, that part of the chart. 

20 THE WITNESS: That is a situation that was created 
about six months ago. I am sure that Mr. Kerr does have his own 
meetings with these executive directors in terms of keeping himself 
abreast of what is going on within their particular operations, 

but they do not operate unilaterally as a management group. They 
operate within the management committee in terms of policy changes 
25} and any other matters which would change a program, for example. 
DR. MUSTARD: What does Mr. Kerr do? 

PHEeNL Nooo OULCestrankiv, if-you will Took at 
CieescvuOmelLngeaituattonathnat Jiwas living with - 1 had about 
sixteen people reporting to me - it became very, very difficult, 
if not impossible, to encompass such a chain of command. It was 


30; . : 
impractical and it was at my request that this change was made. 
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DR. MUSTARD: I guess then, Mr. John McDonald 


doesn't have direct access to you? He goes through Mr. Kerr, 
whereas McCracken would go directly... 

THE WITNESS: In practice we have made it very clear 
that there is no barrier between myself and any of these 
individuals, and I'm sure if you will ask those individuals they 
feel that they have direct access to me and I'm sure Mr. Kerr 

7 understands that and accepts that and welcomes that. 

DR. UFFEN: I was just going to make an observation 
that after the war, the Second World War, this kind of organizational 
structure was fairly commonplace, but I believe as time has gone 

by people would have recognized what you have just offered as an 
Observation - that it becomes a bit unmanageable if you have much 

15| Over eight or ten people reporting directly to you. 

When I looked at this chart, I was surprised that 
there were not at least two more assistant general managers to help 
you with the complexity of day-to-day operations. 

Have you contemplated more changes of a similar 
nature? 

a0 THE WITNESS: I want to be careful what I say here, 
Dries Claw) 1 LOOK OSCCeLO tne report, on the task ftorce of LO71L/72, 
yOu will find that they took the textbook approach to organization, 
and that says that you must eliminate layers of management. 

They cooks tne position, not only at the top of our 

aE Organization but throughout the organization, that there shall not 
be, there is a prohibition, assistant anybody. 

What we have here...when I was executive manager, 
which I referred to earlier in the..when I was talking about my 
career at the Board...Mr. Kerr at that time was the assistant 
executive manager and effectively did what he is now doing for 
30} the same departments, which he has the most expertise in. 


He came up...as I mentioned, my experience in the 


5 87 (6/76) 7540-1171 


\ i oO Sond Re awe Md 


: = j i j re? is a 
441/280 
ares 5 taaps + iinsw 1 rakyT sc i? = 2 
, . ’ oe pita oO othmen MMs, 62 aaQeicieGeat en eNe A: SiG lel 
> ae 7. 
» is tas sie eth HOO helene si pa 
es ‘ yr : unt &Ge Ports 
o ». fo ROS stems Oy seed te ue, 7 wa 
‘ iv  tobtes Late on: surpmmoInt Sid OAs 
‘ure of Plies tb 22h aig aga 
ia ' } Li aa 4 a’ ; . «ete ave Sul aa - os 
4 a g 
7 y f i y | oe ary Pl se fet te _ : nies 
: eee 
s ac 4 P ; iz var! ama? af, vw J azo 2) i" > . att! ay Ls a 


a genie " vw £4 wet SAG : > Ke wane ie 88 tem 


#34 ares ne el fmt a? &al: 


-_ or... 2ss ox... 
abwegne ym ob ot Raenss | 


- 60 - MacDonald, in-ch 
THE WITNESS: (cont'd.) organization was on the 


financial side, his experience was in the claims and rehabilitation 
Side, as well as he at one time being the administrator at our 
hospital and rehabilitation center, and in fact at one time also 


being in charge of the medical aid division, incharge of the 


communications division, so we have taken the expertise that we 

have in terms of experience in management and set up an organization 
that takes the best advantage and use of that. 

| 10 Dealing with your question about whether there needs 
to be further breakdown, I think there could be usefully more further 
breakdowns, but we are taking this on a careful and experimental 
basis. 

Pee OOM Leng a LOgoee entirely critical of the 
fact that assistants are necessarily a bad thing. I think they can 
| \g cause a problem. If in fact the executive director of any one of 
those divisions did not feel any freedom to come to me, then the 
Organization would not be operating properly. 

Mi eDASKIN« Oe Mr. MacDonald, just to go back 

to one point you did mention in your evidence before the break, 

| Suc just LOC lati fy tt), we were discussing, I think, Professor 
Weiler and potential systems for compensation, and one of the 
alternatives you mentioned was a system that would somehow 
recognize a principle of partial cause. 

I just want to make sure I understand what you 
mean by that, and I appreciate the fact you gave me a copy of 
25) an address made by the chairman to the Sixty-fourth Annual 


Conference of the Industrial Accident Prevention Association last 


April, April of 1981, where he recommended the same principle, 

but simply stated it, and I just want to make sure I understand 

what you mean by that. 

THE WITNESS: A. What was meant by that was that 


30 
if you do not have an alternative scheme to which to allocate a 
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Ae (conted.) = case )that«clearlysistnot .the 
responsibility of industry, then if you want to have some way of 
5| taking care of the case and paying at least part of the compensation 
that would be payable if it could he accepted totally, then you 
need to have legislation that says that regardless of whether or 
not the exposure period has been long enough in terms of scientific 


advice, or whether the latency period has been long enough in terms 


of scientific advice, simply on the evidence that there has been 
10 exposure to a carcinogenic agent in the work force, or some agent 
in the work force which produced an industrial disease, that that 
can be recognized on some sort of a percentage basis. 

It is not the thought that you would make the case 
completely allowable or that you would tie together conditions and 
ap: substances and industries to make, you know, the situation in 

schedule three pertain, but just that you would be able to say to 
the individual, who knows that there has been some exposure within 
an industry, that to the extent that that has had some effect, we 
can recognize it. 

The better alternative, which I referred to earlier, 
20| 1s to have a universal scheme that can ascribe those cases that 
clearly aren't industry's responsibility to another kind of benefit 
scheme. 

DR. DUPRE: The alternative, you just said, is to 
have a general disease compensation scheme? 

THE WITNESS: ¢pRight. 

DR WeDUPRE s-eAnG awsyOuradded something<:..and to...? 


THE WITNESS: Well, that would mean that it would be 


25 


charged to that scheme and not to industry. 

Now, you might want to consider a sharing between 
the two schemes on the basis of certain exposure components. 
30 DR. DUPRE: Or perhaps, let's pause on this for a 


moment, or perhaps with respect to certain diseases. Could I just 
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DR. DUPRE: (cont'd.) elaborate on that, because I'm 
interested in the extent to which asbestos is a case in point. 

You see, I can see where one posits a general disease 
scheme, compensation scheme, coexisting with a worker's compensation 
scheme that deals with injuries primarily, but might deal with 

some disease, I could see a situation where your general disease 
compensation scheme might quite logically be the compensation scheme 
| with respect, for example, to the asbestos-related cancers, in the 

: y sense that when you are dealing with these cancer diseases there is 
the whole question of industrial exposure always...the length of 
Te and SO On, as distinct from lifestyle, as distinct from any of 
a number of other situations. 

In some ways, the asbestos-related cancers indeed. 
15, Seem to fit what Professor Weiler describes in the brief closing 
pages of his green book, in the sense that, as he puts ai a= oF BEE 

the questions of length or extent of exposure, latency, lifestyle, 
the works, are all interrelated. So I could see, perhaps, how the 
asbestos-related cancers...or indeed how the cancers that can 
sometimes be related to asbestos might perhaps be well housed 

20] in a general disease compensation scheme. 

Bue then at. this=point I ask myself about 
asbestosis and mesothelioma, at least in the following sense that 
Professor Weiler does point out, and as a general proposition 

I guess, hard to argue with, he points out that few diseases are 
specifically industrial in the sense that exposure to a particular 
= process or substance is both necessary and sufficient, and he 
says few diseases are like this. 

But one could certainly, I think, without’ any 
Hesitation in the case of asbestosis, and quite possibly in the 
case of mesothelioma as well, if there has been some exposure, 
say no, these are different, these do fit the designation of a 


specifically industrial disease, and perhaps those might continue 


30 
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-DR. DUPRE: (cont'd.) to be dealt with by the 
agency, the workers' compensation agency that deals with injuries. 
What is your reaction to that? 

THE WITNESS: I think it's clear that that would 
be so for mesothelioma. I'm not so sure that it's as evident 

for asbestosis. I think there are a significant number of 
asbestosis cases that may be outside of industry. 

DR. DUPRE: But in any event, getting away from 

10} this point, labelling the name of any particular disease, what 

do you think of my general proposition, namely that specifically 
industrial diseases might well continue to be compensated by the 
workers' compensation industry, by the Workmen's Compensation Board, 
whereas the other diseases which may well be industrial in part, 

but are not specifically industrial, would be in the general disease 
ts compensation program? 

THE WITNESS: I agree with the theory and I think 
Erevemilcraen teicultiyvein. cindingsoutvthe exact line of diseases, 

but in principle I would agree that if we could isolate to industry 
those things that are clearly their responsibility, we should do so. 
20 DR. @DURREES@eCanelothoughy;eit DGumay,esince) you 
mentioned it, simply ask you why in your opinion you would, at the 
moment, not include asbestosis on the list of a specific industrial 
disease? 

THE WITNESS: Are you talking about placing it in 
schedule three... 

25 DRENDUPRETS Novonoe: Démeposatingsaesituation 
where we had some major policy changes and legislative changes 

in this province and there existed a general disease compensation 
scheme. There then, of course, continues to exist a workers' 
compensation board. The Workmen's Compensation Board, of course, 
would look after, of course, industry. It would also, simply to 


30 
fill out my scenario, look after compensating for those diseases 
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DR. DUPRE: (cont'd.) that are indeed specifically 

| industrial. 
I'm asking why, in your answer to me, you said you 
would have no trouble including mesothelioma as industry-specific, 
but might have some questions about whether asbestosis was 
| industry-specific. 
THE WITNESS: My answer, having to do with 

mesothelioma, I assumed exposure to asbestos. 

10 DR. DUPRE: Yes. 
THE WITNESS: If you want to say some adequate 
exposure to asbestos fibers as far as asbestosis is concerned, I 
could say they would be the same. 
We are really saying in mesothelioma cases that 
any exposure, the slightest exposure, and it's automatic 
ib presumption. There is still some demurring in the scientific 

| community about the amount of exposure as far as asbestosis generally 

is concerned, and that's what I'm having some difficulty with. 
DR. UFFEN: Could I just clarity something, though, 

Cha eleliite youNsard earlvervon, words to this effect - a 
| 99| significant number of asbestosis cases occur outside of industry. 
I'm not sure that those are the... 
THE WITNESS: I think those are the words I used. 


DR. UFFEN: Could you elaborate on that? What 
kind of cases outside of industry? 
THE WITNESS: Well, I'm talking about the world 
25} around. I think there are a lot of cases that have been shown 


to have occurred where people have simply used products, just 


been consumers of products and have not been involved in the 
manufacturing process. 

Doe OUMLOOKPatetneulitagation that‘s going on in 
the United States, I think you will see a lot of that. 

DR. UFFEN: I know this is outside of the 


30 


Workmen's Compensation Board, but we had a course in epidemiology 


a 
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mo (ets) Ge MacDonald, in-ch 
DReUPEFEN: (cont'd.) -last year, and vour statement 


comes as a bit of a surprise. 
DR- DUPRE:s\ I guess, just to share with you our 
Own findings of the course, if we act or otherwise, but yes, to 


the extent that sometimes consumer products have been involved, 


this is precisely where diseases like some of the cancers come in, 
but frankly we, and I'm sharing this with you because if you have 
t6 got some specific information that gave you that impression, we 
would love to have it because at the moment all of the information 
we have would be really to the effect that if you are talking 
asbestosis, industrial exposure and only industrial exposure has 
ever been associated with the diagnosis of asbestosis. 

ToL Nooo sen lal not an expert, Sir, and. 1 bow 

15} to the comments that you are making. I can accept them. 


DR emDULR eek ay ae ANG. LaminOte saving ot in vany 


way to put you down. If by chance you had run into something 
that challenged what I have just said, we would love to know, 
DecaAlsGmLidw S ~.u0t many aliings, vou know, are crystal clear in 
Lhemmei  Calesige ew Olt sbatnink that. that 1s one OF them that even 
wie Die Mus tarde tne most sesuspicious Of all, would, say,is probably 

a straightforward relationship. 

THE WITNESS: Should there be anybody in my 
organization that disagrees with your proposition, I'm sure they 
will tell me. 

25 MR. LASKIN: Q. Can I just ask you, when you gave 
the answer before to one of my questions that you felt the 
preferable way to go was a general disease compensation scheme, in 
your judgement, did you have in mind the kind of scheme that the 
chairman put to you - that is, a general compensation scheme 
coexisting side by side with the existing compensation under the 
30/ WCB for those specific industrial diseases, or did you have in mind 


taking the whole industrial disease matter out of your structure 
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DeeiGont i.) ‘ands organization and- putting it in 

a general disease compensation system, regardless of whether some... 
THE WITNESS: ~A.°- oIedon't have, a’partictular brief 
for what kind of organization you should have. It might be most 
efficient to have both schemes administered by one authority, if 
you want to look at administration and cost effectiveness. 

What is necessary is the compartmentalization that 
can take place in terms of where the costs of the scheme are charged. 
10; Let's keep in mind that ultimately the consumer of goods and 
services in any jurisdiction will pay for the various social 
schemes that are developed, and there is a great inequality between 
what happens in the public sector and the benefits available to 
people generally and I'm sure some people will resent it being 
called this, but the special privileges and benefits which are 

= paid to industrial workers. There is a great discrepancy. 

I have asked myself whether South Africa went 

the right way in establishing a supplemental scheme for accident. 
They might better have gone, in my judgement, for a supplemental 
scheme for disease. That's where the real need is. 

20 OLeucan®’ I@askavyou Gustyone further question which 
arose out of the discussion we had before the break, and it 
concerns your comments about the public perception of the way in 
which the WCB now operates, and we talked about guidelines and 

we talked about the appeal process and so on. 

Does that concern about the public perception lead 
25/ you to have any views about the relationship between the advisory 
committee on occupational chest disease and the Board? 

A. No. Exactly the same comments pertain, 
Obviously. 

Q. Which...and again I invite your personal 
judgement and you have been candid enough to give it to us before... 


30 
what would you contemplate in terms of the advisory committee on 
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Q. (cont'd.) occupational chest disease? 


A. I consider them to be in the same category as 


any group that might be set up to do research, or the group to 
establish guidelines. I would consider that they should be housed 
separately, paid separately, supervised separately, be seen to be 
truly independent of the Board in every way. 

Q. But would you still have them perform the same 
kind of function that they have been performing for the Board? 

10} That is, would you still have them making recommendations to your 
medical services division on individual claims for asbestosis? 
DR. DUPRE: Percentage impairment in particular. 
Q. Percentage impairment? 

A. Well, I think you have to couple that with 

the concept that we need to have a separate group to which you 

Ug would refer differences of medical opinion. 

What I would see happening, if you want to become 
specific as to what you need as it relates to the chest advisory 
group, I think that inevitably somewhere within the Board, and 
it wouldn't necessarily need to be separate at that point, you 
99| need an expert group to evaluate and adjudicate on the medical 
evidence that comes to the Board. 

The fact that the chest advisory committee is housed 
in the department of labour doesn't really change the fact that 

it is really giving internal advice as medical experts to our 
adjudication process. That would have to continue, and it could 

25} be done either as an advisory committee because of the section 
Ciatepermscs=the sboara COseLlthervappoint avstafi ito do 1t or appoint 
committees to do that kind of thing, it can be done either way, 

but then following that you would then need, in the case where 

you have a dispute as to the caliber of medical evidence, you 

would need the truly independent group of medical advisors which 


30 
is envisaged in the legislation proposed by Weiler, to deal with 
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Recon a.) tne ematten. 


So I think, answering your question, part of the 
function of the chest advisory would become internal, and part of 
it would be external. 

They really are trying to act as that independent 
group in advance of the adjudication now, and the perception just 
doesn't show it that way. But that's what they are trying to do. 
Q. We appreciate that. 

10 DR. MUSTARD: Can I pursue a slightly tangential 
aspect to this? 

| MR. LASKIN: You certainly may. 

DR. MUSTARD: And go to section forty-three of the 
Act, forty-three, one, and the ombudsman's report, Mr. Robinette's 
statement and Mr. Leo's statement, and I would like some help here 
18} from you. 

The ombudsman, as I interpret his document, is 
encouraging the Board to give more...to give consideration to 
factors in addition to the degree of injury, in determining 
compensation, as I understand it, and the two legal opinions 

oD suggested that you were dead right in interpreting it primarily 
within the degree of injury...as I read them. 

THE WITNESS: Well, that really is an oversimplification 
Ore the situation. *lhere was a lot of discussion about those two 

areas. In essence, what was being sought was to have the Board 

ignore earnings after accident in the assessment of what estimate 

25} of disability there was there. It wasn't the business about 
disablement and impairment were clouding the issue. The whole 
problem that the Board was faced with was, regardless of whether 
you called it disablement or impairment or whatever, we felt 
that you cannot ignore the fact that the person is back at work 
and earning a specific amount of money, in determining what his 


30 
wage loss or what his impairment is. 
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- 69 - MacDonald, in-ch 


THE OWLINGoOS: (COnt cs) it s¥thesissnetor~ ignoring 
earnings after accident that really is behind all of this discussion. 
DR peMUcT Anes At reroute Well, that's an important 
point, because what I'm trying to get at is the question of clinical 
estimates of impairment in which you've got two components, and 

if I take asbestosis as an example, and take the story of high 

blood pressue as analogy to get at the point, when you tell 

10| SOmeone they have a disease such as asbestosis, you not only have 

to cope with, clinically, the pulmonary function changes that may 
go with that, which physically impair the capacity to work, there 

is also the behavioural/mental response we all have to being 
labelled with a disease, which also substantially changes attitudes. 


Now, in the field of high blood pressure there is 


15| substantial documentation that you can detect high blood pressure 
long before people have any clinical symptoms, but when you tell 
people they have high blood pressure, you do substantially change 
the behaviour. The absenteeism from work goes up, the attitude 
torwork changes. Clinically, that's the...to many of us in the 

) profession, that's a clinical problem, that you have affected 

o the person and their attitude towards things. 

Therefore, in this debate about section forty-three, 
one, and the interpretation of the assessment of clinical 
impairment, is there or is there not this other dimension brought 
ajatievey visi eif 

25 In other words, the specific measurement of a 
person's pulmonary function capacity may say yes, that person has 
got ninety percent of their pulmonary capacity, you should be 
able to do something, but they have been given the label of a 
disease which has affected them clinically in terms of their 
mental outlook on life and what they should do. 


| 30 Is there any debate going on about that dilemma, or 
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- 70 - MacDonald, in-ch 
DRY MUSTARD: (cont*d:) do you take “that “other 


dimension into consideration in the compensation award? 


Am I making myself clear? 

THE WITNESS: Yes. Well, that dimension has to 

be taken into account when you are determining the amount of 
permanent disability that you are going to pay, and certainly all 
of the circumstances relating to the man's disability have to be 
taken into account in that permanent disability award. 


10 
DR. MUSTARD: Have you got any documentation in 


the Board that helps youn this matter, and it’s a’ difficult “one? 
I must say, I'm only aware of the real assessment of the impact 

of a label being given to somebody about a disease where there 

: isn't still much clinical impairment, and the high blood pressure 
15| field is a classic example. 

Do you have data about what happens to peoples' 
behaviour when you tell them they have got asbestosis, and do you 
have guidelines as to how that can then be used in the claims 
information? 

If you have, I would love to know about it and love 
) 20'/ to see it. 

THE WITNESS: Did you ask questions of John 
McDonald with reference to this point? 

Deeb otARD NO; bard not . 

THE WITNESS: I don't know that there are 

oa statistics of what you are asking about, or particular studies 
that deal with this matter. Perhaps Dr. Dyer can help me. 

I guess I have to come back...these are different 
kinds of questions, Dr. Mustard, than really were being dealt 
with by the ombudsman or by Robinette, or any of the people who 
gave legal opinions. 


30 Really what was flowing from this was the request 
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=- WL = MacDonald, in-ch 

Diba Noo conCont, ad. )amoferthey addidcd onalwaward 
that should be made, and we get into the ‘what if' kind of analysis. 

All through the Act, the basis for compensation has 
Selim t One tL etradieoncllyiand it has been written in a way that 
you cannot end up, in pension or in temporary compensation, paying 
more than seventy-five percent of the man's gross earnings. 

DR. MUSTARD: Yes, I appreciate that. 

THE WITNESS: That is the key issue and all that 
the two opinions we got said is that in fact you can't. 

DR. MUSTARD: But my reason for bringing this up 
was that during the testimony I've gained the impression that the 
impairment assessment is being done on a fairly restricted 
clinical assessment of function, and that this other dimension 
which comes into, would be tied into how you interpret the Act, 
is also another problem. 

I realize it's not the same as the financial one, 
and I was just looking at the wording of forty-three, one. You 
can interpret it very specifically as a restricted clinical 
impairment just on a straight physical, without the psychological, 
mental components to it, and I just wondered, therefore, what 
documentation you had in your own organization to handle this 
enormously difficult question. 

THE WITNESS: Statistics could be given to you 
concerning the number of supplements which were made under 
forty-three, and I think you would be surprised at the high 
number of supplements that were made. Have these been documented 
with you? 

DRS DUPRE: Not terribly iwell. In connection 
WitieC iat ele coUliematt enLohntepermelptiny foreboth ofeus ;oMr.. 
MacDonald,s.o Gesimo byron ted yout. ijthewtollowing to you: » That 


Professor Barth, in his study, beginning around pages three, sixteen 
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- 72 - MacDonald, in-ch 
DRe DUPRE: -(contyd.) ‘and on to. three, seventeen, 
points out that in his view, from what he was able to see.. 
5 THE WITNESS: In the asbestos cases? 
DR. DUPRE: Yes. 
Subsection five of section forty-three was hardly 
ever used to supplement the clinical impairment rating of forty- 


three, one, which of course would simply indicate that from what 


Barth saw, you were indeed operating in accordance with forty-three, 


10 ; ‘ 
: one, the way it has been interpreted. 


But I noted last night when I had the opportunity to 


read through Dr. McCracken's critique of Barth, which we have just 
gotten, the following point which appears in paragraph four point 
| eleven;eabout the fifth or sixth page of Dr. McCracken's critique. 
: 15 You see, there Dr. McCracken says, having said 
Barth suggests that supplements to pension is used very rarely 
in cases of asbestosis-related (sic) disease, Dr. McCracken 
GOeCSsOnaLOpsay = 
: "We are able to find cases where indeed the 
supplement has been used, where in the opinion 
: 20 of the claims pension adjudication staff there 
was a disparity between the pension and the 
| person's ability to earn income. 
Indeed, we are able to cite a case where in all 
probability the supplement was used excessively 
: and was not predicated upon the compensable 
ss impairment, but rather was related to noncompensable 
| SONG CLOnS au 
Then, of course, he says: "We feel that it is important to point 
out that the percentage of clinical impairment 
could not be adjusted upwards in order to address 
30 the socioeconomic problem." 


SO I guess there is, there seems to be a disparity, 
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a MacDonald, in-ch 
Dia DUPRE we (contid. jie atsthis point),  betsore ts; 
between what Professor Barth pointed out and what Dr. McCracken 
in his critique of Barth alleges. If there is something that can 
beedone (toeclarifty ichersituation for us, @P guess. =! 
THE WITNESS: I will get you whatever information 
has not yet been provided, but I would like to make a general 


comment. 


The asbestosis situation was different from the 


10 
general disability situation in the sense that the age group of 


the people concerned, the job opportunities, the return to the 
work force, was a different kind of mix than you get generally 


with permanent disability pensioners, and therefore, the Gppor tunity 


to use forty-three, five was less. 
15 Banperels sincoOrrect toesay that is was ever -used. 
McCracken has pointed out that it has been used. But I would not 
want to leave the Commission with the impression that it was used 
| routinely in asbestosis cases, because the circumstances most 
Crtensdidn' tiaustrty e272: 
Duuedpar=LromeallVoL that, when= the smoke cléars 
20 away, when you are going to be dealing with those two opinions, 
regardless of what we could pay in terms of the analysis we made 
OtelAeepersones sdb 1lityetomwork, -Ghe “issue that’underlies it all 
is the inability to pay beyond seventy-five percent of the person's 
| preaccident wage, within the ceiling. 
25 DR. MUSTARD: Can I just make..what I would 
appreciate out of this itdebate is, if you do ‘have some kind of 
| information about how you assess the change in attitude of a worker 
now labelled with a disease, if you have that information and 
how it impairs his or her attitude and capacity to work, I would 
appreciate our having it, and how it is applied in determining 


30| compensation. 


bs 


What I'm really trying to get at is, that the way 
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- 74 - MacDonald, in-ch 
Dae sStaARD: (Cont a.) Wioleluit ve Unoeratanu cia s 


the way the Act...we've heard it...I could rest my impairment on 


a measure of the change in pulmonary function, say in asbestosis, 
and say the degree of impairment is ten percent, etc., and 
therefore that should be about what the rating should be, but 
there is a psychological impact of labelling with the disease, 


which substantially changes peoples! attitude, which might create 


an eighty percent impairment in terms of the person's capability 
i of working, perhaps the capability of working, and if you do have 
some information on that we would appreciate having a chance to 
POOCeat ete, NOW FyOUl aoply «it. 

ThoeWorNmoote Lae Gligaculcy 19, and it wali continue 
to be even under the changes recommended by Professor Weiler, that 
45| the person who chooses to remove himself from the work force with 
Ceclintcolesa.Witiledi, abliiuy tO arn. ..fas to-be’ deemed, even under 
the new legislation by the Board...if someone is not a hundred 


percent disabled, we are still going to have to deem him capable 


of earning and have regard for that in making whatever award we 
make beyond the lump sum. The problem is not going to go away 
20) with Weiler. 

DR. UFFEN: Can I come back to the two legal 


Opinions? Did they make any distinction between injury and 


disease? 

THE WITNESS: No. 

23 DR. UFFEN: Because as I read the thing, it 
says clearly: "Where permanent disability results from injury", 
and it's being applied to disease. 

THE WITNESS: Injury and disease are held to 

be synonymous within the legislation. 

DR. UFFEN: Oh, within the legislation. 

30 THE WITNESS: Mmm-hmm. 


DR. UFFEN: Now, this raises a very interesting point 
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- 75 - MacDonald, in-ch 
DR. UFFEN: (cont'd.) to me as a layman, is the 


legislation adequate or correct to make injury and illness 
synonymous? 

For example, I see that if a person loses a limb 
in dan accident,’ they are not going to ‘die from’it or it may not 
get progressive, they are not going to lop off another couple of 
inches every year. But industrial illness is often progressive 
and it's a fundamental question. Maybe the legislation is 

10 inadequate, so it may be an unfair question to put to you, but 
from your experience do you think that the legislation should have 


another look? 


THE WITNESS: In practice I don't see there has 
ever been a bar to the allowance of an industrial disease, and 
‘ my understanding...and I'll defer to our general counsel who may 
want to comment...the Statute stipulates that injury and disease 
are in fact interchangeable and synonymous. 

DR. UFFEN: It says that they are interchangeable 
in here, does it? 

MR. LASKIN: Section one twenty-two, sub one. 

20 MR. RIDDELL: Section one twenty-two, subsection one. 
DR. UFFEN: Well, that's a little bit beyond 
sifeh Cae pe 

THR eWwe i NR oo s Well, *L-aon t.. . 

MR. RIDDELL: "As if the disease was a personal 
Mijuryebyeaccraent. »;ethat isthe s:. 

2 DR. UFFEN: Well, I'll just finish my comment. 
With the particular industrial illness we are 
dealing with, which has some extraordinary aspects of it such 

as latency, it suggests to me that there is a difference. I may 
be using layman's words for what a medical person would put more 
an) COLrrectly bute iywould think that it might make a substantial 
difference to a man's disabilities relative to his impairment 
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- 76 - MacDonald, in-ch 


DR. UFFEN: (cont'd.) whether he has a progressive 
illness with periods of questionable latency, things like that, 
with in the case of lung cancer and mesothelioma, death, not 
disability, as the end of the line. 

I shouldn't make speeches, but would you care to 
comment on this observation? 

THE WITNESS: I don't, frankly, see, sir, where 


the latency or the time factor in the progression to the final 
disability changes. the fact that it»is the same,as an accident 
under the Statute. 

DR. UFFEN: I agree with you that it's the same 
under tithesstatute, butélidon't think +it's»theesame. .»Lf you-were 


& 


engaged in an occupation where the serious effects may occur to 
you, unbeknownst to you, twenty, thirty years later, the question 
bes of compensation seems to me to be different from when an accident 
has occurred and the results ofethe accidenthdre there to be. seen 
immediately. 

THE WITNESS: I suppose the ease of administration 
and adjudication is certainly there as far as an accident is 

299) Concerned. It's more difficult in the industrial disease case, 
definitely. 

MR. LASKIN: Mr. Chairman, I was going to turn to 
an entirely different subject which related to the document that 


Mr. MacDonald was kind enough to have prepared for us, but I know 


Linda Jolley may have a few questions and she has a personal 
25] commitment that prevents her from being here this afternoon. 

It might be appropriate to interrupt. 

DR. DUPRE: Miss Jolley, may I invite you, please? 
MESS (UOLLEYm@ Bacerntaindytappreciaterthis:, I'm 


sorry I won't be able to be here this afternoon. 
30| CROSS-EXAMINATION BY MISS JOLLEY 


OF Ll Wist have actually two questions, Mr. MacDonald, 
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Q. (cont'd.) because I'm sure John is going to cover 


some of the aspects I also want to get into, but it's my 
understanding - and we dealt with this earlier in testimony about 
the Board - was that the benefit of the doubt applies to all 
adjudication decisions throughout the Board. Is that correct? 

Ae Theat is’ correct. 

Q. We have had evidence, however, that Dr. Cam 
Gray gave, that in fact the advisory council on the chest do not 
operate with the benefit of the doubt...on a benefit-of-the-doubt 


10 
premiseyethat® in fact they gov with aemajority opinion, “and if in 
fact there are other physicians on the committee that disagree 
with the majority, that is not even transmitted to the Board. 
Ptevorricsimesa Littlenbitithataiferinefactcall 
levels of adjudication are to have benefit of the doubt, why in 
Wy fact that is not happening at that level as well. 

A. I was unaware of that. This is new information 
to me. There is certainly no direction from the Board that they 
should act in any way differently from any other group. 

They are appointed as a committee by the Board, and 
99| I am surprised to have you tell me that that's what his evidence 
was. 

Q. It again speaks to the medical uncertainty, and 
I would think if there are discrepancies in medical opinion at that 
level that they should be transmitted to the Board. 

A. I would agree. 

26 Que Thetsecond area, and 1 think John is going to 


get into-it because of this experience rating, and that is - I 


wondered if you could tell us what the philosophy of the WCB is 
in terms of prevention. The Barth report deals a lot with the 
function or the role as a social insurance program, but when the 
Board was first set up it also had a role in terms of preventing 


30 
illness and injury, and I wondered what the philosophy is behind that. 
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A. There has always been a section of the Act 
which envisaged safety and accident prevention being carried out 
by the Board, and the legislation placed the impetus on employers 
to form themselves into associations and come to the Board when 
they sufficiently represented an industry, to request funding and 
Support. 

In practice, the Board has encouraged groups where 
there has not been representation, to take such action. 

10 But if you look at the legislation even today, the 
requirement is that the employers themselves take the first step. 
Now as far as experience rating is concerned, it 
also is permissive under the legislation, and we took steps in 
the early 1950's to be certain that an efficient experience rating 
plan was developed which didn't prejudice our overall reserving 
a2 position, as many experience rating plans have elsewhere, and a plan 
was developed at that time in which the plusses equal the minusses 
under the refunds and charges that were made, and again it is 

made available to industry after a poll is taken of the firms who 
would be affected. 

20 Q. I guess the guestion I'm asking is the whole 
LasuemOtmiuLyLNCmLOrgnternalize Costs to industry, and it's 


worrisome in the disease aspect because I don't feel that a lot 


of the costs are being internalized through the workers' compensation 

system into industry, and as a base for experience rating I'm 

not sure that the base that we have would in fact promote prevention 

25} of disease, in the system. 

A. I have to speak very frankly about industrial 

disease, in terms of its cost and how it affects prevention. 

I think the evidence very clearly is that the costs 

of industrial disease have come along so long after the conditions 

- which prevailed in the industry that produced the disease, that 
there is no way in which industrial disease costs or experience 
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A. (cont'd.) rating charges which arose out of 

those costs have in fact affected experience rating, and it's 
5; simply because of the long time between the condition, recognition 
of the hazard and the eventual claims which triggered costs and 
action. 

I agree. If your point is that industrial disease 
experience has not effectively, in the past, produced accident 
| prevention work, that is certainly a fair observation. 
oa I think now... 

Q. But are you suggesting to us it can? 

A. ...with the tremendous volume of new chemicals 
and whatever, that are coming on the market, I'm sure that a lot 
more consideration is being given by both the accident prevention 

15; associations and individual employers as to the future impact of 
that. 

QO. Are you suggesting that...I'm sorry, I'm having 
trouble hearing...are you suggesting that in terms of disease that 
a compensation system cannot in fact effect prevention in the 
future? 

20 A. No. I am saying that because of the 

phenomena that are now seen, that in fact these things come along 
so much later, I think you will find that in the programs of the 
actual existing safety associations, they are now developing 
programs that deal specifically with the hazards, the new hazards 
of chemicals in the industry. 

Q. But that's in terms of education. I guess I'm 
speaking of direct costs back into the industry, as an incentive 
to prevention. I mean, that was one of the purposes of compensation 
as well, and do you not see it possible to use the compensation 
system to effect prevention through internalization of costs? 

30 A. The costs that arise from current industrial 


disease clearly do affect experience rating charges which are made 
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A. (cont'd.) currently, and could affect the 


penalty charges which can come under the penalty section of the AGE, 
and in this case the employer concerned had large experience 

rating charges flowing from the cost of these claims. 

Q. How do you deal with a corporation that moves 
out of this jurisdiction, closes down and moves out of this 
jurisdiction, and in fact the disease starts to come through after 
he has left? 

10 A. Unfortunately, we have no section which permits 
us to follow such an employer to his new location. He would have 
to be in business in the province to be affected by the cost of it. 
Q- i'm sure John will go on into the experience 
ratings, I'll leave that. 

Dutcethe last question 1 have is a question of 
public perception, and I would just like to put it to VOU cor 


your comment. You suggested Dr. Mastromatteo has been placed on 


15 


the head of a subcommittee that looked at guidelines for industrial 
disease because of his expertise, but nevertheless he does 
represent International Nickel and I think that that, in terms of 
public perception, especially from labour, presents a fad. Ly 
CMErUCuLEACOnL Lact. 


20 


A. As I recall it, his two committee members were 
Mr. Waddell and John Stephanini. I'm sure they looked after 
their interests. 

MISS JOLLEY: Thank you very much. 

“Ae DR. DUPRE: Well, this is probably now appropriate 


for the lunch break, and we shall rise, counsel, until two-fifteen. 


THE INQUIRY RECESSED 


30| THE INQUIRY RESUMED 


DR. DUPRE: May we resume? 
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- 81 - MacDonald, cr-ex 
EXAMINATION-IN-CHIEF BY MR. LASKIN, RESUMED 


| Q. Mr. MacDonald, just before we come to this 
document, could I just pursue with you very briefly a matter which 
Linda Jolley raised just before lunch, and indeed which I had 
wanted to question you about, and that is, she asked you about the 
advisory committee and its application with respect to the burden 
of proof, and you expressed some surprise at the testimony of 

10 Dita cl ayes a Ce ledstads Yuewas reported to you this morning. 

Can I ask you this: Are you aware as to whether 
there are any directives, terms of reference or like material 
emanating from the corporate board to the advisory committee as 
to the advisory committee's responsibilities and the manner in 
which it should be carrying out its tasks? 

15 A. I'm not aware of any directives from the 
corporate board per se, to the chest advisory committee. 

Q. In what manner does the corporate board, if 

at all, supervise the ongoing activities of the advisory committee? 
A. The corporate board does not exercise any 


jurisdiction over that committee. 
20 
Q. Does it get any reports regularly as to the 


Manvel Pie witch at se carrying" OuL LEs Operations? 

A. No. 

Oe NOt. taro cetayr toesay that the advisory 
committee is basically pretty insulated, at least from the 


95| COrporate board? 


A. There is no routine established whereby it 
automatically reports to the board. I would feel that it would 
teelequistewaple cO-approacn™ the corporate board 1f 1t* considered 
it had a problem. Certainly it is not being supervised per se by 
the corporate board. It is considered to be an independent group 


30) of advisors. 
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- 82 - MacDonald, in-ch 
Q. And treated as such? 


A. And treated as such, very circumspectly. 


Q. Can we then turn to this document which is 
headed Interdivisional Communication, and is apparently from Mr. 
J.C. Neal, NEAL, I take it is your Board's actuary, dated 

Oty 58 loeZeeeand 1. Wiemarked. ts as? am exhibit) asiisoonias I can 

find out what number we are at, Mr. Chairman. 

Can you tell us what this document is, Mr. MacDonald? 
ie What do we have here? 

A. I understood from conversations that we had 
earlier that you are interested in experience rating generally, 
that developed under the plan, and specifically what had happened 
to the Johns-Manville company under experience rating. 

15 Anticipating that you would ask me questions about 
that, I asked Mr. Neal and his staff to develop a document for me. 
That is the document. I would like to simply make a summary of 
what it contains, and if you have a specific detailed question 
about isolated points within the document, Mr. Neal is here to 
answer questions. 

20 OL moka ye. Why don't you give us your summary of 
the document, and then perhaps we can deal with it in more specific 
terms. 

A. We analyzed the ten year period from 1971 to 
1981, and during that period the accident cost of Johns-Manville 

be companies...and this is direct accident costs, not any additional 
Gosgtemeon administration or cchings#ofrthat nature. «.butiraccident 
costs were seven point zero eight million, which was approximately 
three times their regular assessments of two point three seven 
muUuLL On. 

Mm additrony the tial ori ty tot sthetexperrence.,of 

30| Johns-Manville companies is subject to the Board's voluntary 


experience rating program which resulted in surcharges of a further 


87 (6/76) 7540-1171 


-— ‘$e - 
Sin as hein faa oO 


? P i e _—_ A wi 
4: =f ‘3272s VaSey 1a>*oe &a 2 @ wad Dm wit 
| 1 a i oF 4 ir 2 nil ? ” iia i ) + 
s » * “ac p Fa he ae ge eae fy tie i | bry = i oe pt & i 
it i ' [ i 
ret @ ‘ 4 ‘ . ‘ 


4 ui 7 ’ 
a f + . “ft if : 
; < say 
, rc ’ sf '= 
‘ = gf 2 i 7 
f } 
: t * > a 
ie ° a f , , iS ri 
; . ) =, - ; rw ee 1 p2te.. 
i fe} 
= j Pw ake £ " ij 
i £ i ! . oe : TAS My SO} 
— ' " . 7 - 4 f » a) 
x Oe. i Ria Gry tk iJ Sey ADS Chi of 
® ae 
Ha Sano oo Jaen Goi hee ede i esiaie Sees Sees Gea, 
ra Non 
_ 


gienb- Irae sodt=a’ es" age = (Th Poor p- 
| : othe 64 Soeepe ale teehee eee abe i. 
ca aT sx ‘fh ©& Ga a Abo tat ane = fa dures acted 


1 nos 7 
ras to euges age ods Te qebtopher my 4 


‘22 ay sinisce sie at: 2pm 


q aes —_ 5. ¢ 
sad nde’ - Be aia he Sam Soe laa 


- 83 - MacDonald, in-ch 


AAmCOUS sy tility -Six percent, or a dollar amount 
of eight hundred and fifty-five thousand dollars, of their regular 
assessment. 

The demerit assessments under section ninety-one, 
seven were not issued for these companies because they did not 

meet the criteria of components in the demerit formula. 

The net result was that other companies in those 
industries, by reason of collective liability, supported Johns- 

10| Manville in the amount of six point two eight million dollars, 
and as you have indicated, an exhibit has been filed giving 
details of that information. 

Q. You have also distributed to us a little red 
booklet - Experience Rating Plan for Employers Operating Under 

2 Schedule One. I take it this is the plan in effect at the present 
time and pursuant to which Johns-Manville operated? 

A. The booklet describes the actual mechanics of 
the calculations made under the plan, and also describes the way 
in which any industry may apply for a poll to be taken so that 
Bie TP aneitseputL into effect an their classification. 

20 In this situation, the polls were taken in the late 
1950's, covering the industries that Johns-Manville were affected 
by, and the plan has been in effect since approximately 1957 or 
1958, in those industries. 

Q. When that poll was taken, what determines 
whether an industry classification will be subjected to the 

Ze experience rating plan? Is it by majority vote of companies 
within a group? 

A. Eligibility is first determined. The booklet 
will tell you that in order to be eligible to participate in the 
poll, the employer must have an annual assessment of at least 

five hundred dollars, an annual payroll of at least fifty thousand 


dollars. All of the eligible firms within a classification are 
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A. (cont'd.) then polled, and regardless of the 
size of their payroll or assessment, one vote per company pertains. 

In order for experience rating to be applied, 
two-thirds, at least, of the eligible employers must have...I'm 
sorry...yeah, two-thirds must have participated in the poll and 
at least fifty-one percent must have voted in favor for the plan 
LOebe put, into effect... 

Vee em yOUSKDOW OAS awmat tern, .: 

10 A. I'm sorry. I've reversed those percentages. 
It's fifty-one percent must have voted, and sixty-six and two-thirds 
must have voted in favor. 

Q. As a matter of records, do you know whether 
Johns-Manville voted in favor of this voluntary experience rating 
plan in the groups in which it found itself? 

5 AW LeVOLCed inp travyOor iny twoO,oOutscotethree,.. and 

against in one. 

Owe Whi chLoOne did 1t yote-against..ine2 

Aa lne tL ber glass ManucCaclturingeinaust ry aworcn 
Come slODOSe sCuLLOUS in the context of this particular. commission. 

DR. DUPRE: What is the number of that group 

which voted, again? 

THE WITNESS: Well, they in fact were polled in 


20 


three categories - one which is not pertinent here today, and in 
the mining of ore they were polled in 1971, as a member of the 
group whowere mining asbestos products, and on that occasion they 
25} voted in favor. 

DR eDUCRo ee ots el let atinc LoOLOUDY am « 

Din awi NESS iow Seba tal tng group... 

Di DURBRE s= vuiie LOOkKiIng at. «. 

THE WITNESS: Zero ninety-one. 

DR. DUPRE: Which one? 


30 akan 
TIBSWLINESs: = Zeno minety—-one. “Llt>s a mining 


classification. 


TEs 
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Dre DUBRE e1On aac. Ss not one Of the rating 


groups that appears in table one? 

THE WITNESS: No. Rate number one fifty-three is 
glass products, glass cutting and pottery. They voted against in 
Le Baie ye 

In the main classification, which is where the 
cases that you are looking at occurred, that is the manufacture of 
asbestos goods... 

DR. DUPRE One three seven. 

THE WITNESS: ...the rate number five seventy-three, 


10 


which is now five fifty-five... 

MR. LASKIN: Q. Five seventy-three? 

THE WITNESS: A. They were polled in 1958, and 
they voted in favor. 

Om. Coutatwe jgusti..f think ithe rdifficulty we are 


15 


having is straightening out the numbers, because in terms of the 
documents Mr. Neal prepared and you so kindly brought to us, if 
VOUn LOOK at, appenai x Ayecneresappear sto be scertalliinatengroup 
industry classification numbers which...at least as I heard your 
20| evidence...didn't appear to correlate to the numbers you gave. 
Have I made myself clear, Mr. MacDonald? 

Ay Plenavesthe resultshef the polletaken tin ‘rate 
number one thirty-seven. It was polled in 1957, and the statement 
which was given to me by Mr. Reilly, who is the head of our 
assessment department, says..and you are going to have to help 

25) me with this, Mr-oNeala.sirtcsays: 

"There is no record of Johns-Manville currently 
reporting under this rate number." 

DR. DUPRE: Well, that would be correct, because 
according to the Neal document...and I think I'm holding the same 
document as you are...J-M left rating group one three seven in 


May of 1980. 


30 
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THE WITNESS: Right. 
DEw DUPRE: Which would coincide, of course, with 
5| the time when they closed the asbestos-cement pipe operation. 
THE WITNESS: Correct. 
DRoRMUPRE ss oOnlL mM taking 1b, therefore, that the 
A-C pipe operation when it was active was assigned to the rating 
group one three seven. 
THE WITNESS: Well, clearly there is experience 
10| there up and prior to the year 1980. Yes. 
DR. DUPRE: Right. 
THE WITNESS: I do not have here, but I will get 
it for you, what their ballot was for one thirty-seven. 
MR. LASKIN: It's not in what you have. 
DR. DUPRE: All right. 


ig MiGeeusor ice O ee OOn lL etakol ttt rome looking, at 
appendix A to this document that Johns-Manville was in, during 
the 1970's, in five separate rate groups? 

Phe NGSes A. prt would appear, that that's 
correct... Yes. 

20 Q. Just help me with this before we get to 
Phempalrticulars of this document. Is this/program, this 
experience rating plan, is it prescribed for under statute? 

A. It's a permissive..it's one zero five, three. 
Q. One zero five, three? 
ihe © UM. ote gc 
2 PibemsySremeOlemeriterating- May. ...May... 1£ deemed..." 
Q. Be adopted? 
A. Be adopted. 
Op pol Lldty sstLoeustatutcory. foundation. for the 
experience rating plan? 
30 A. Unlike the penalty section which is 'may' in 


PetMsec. st nerstalite, sout al shall situation, in. terms of charging 
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is concerned. 


are talking about section ninety-one, subsection seven? 


A. There is a regulation which has been 


10 
in subsequent years to higher percentages. 


that regulation. 


at the back of the Statute. 
15 Reece eOdCK?) OLsscne: DOO. 
nine fifty-one. 

AG CORLL. 


provisions, section ninety-one, subsection seven and the 
20 


penalty assessment? 


25 
described in the regulations must pertain. 


QO. All three conditions? 

A. All three conditions. 

Q. Then it's mandatory to make the penalty 
assessment? 

30 Ree SS bes. 


(eet a bimotethose, Cores conditions do not 
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Q. Could you just run that one by me again? 


rather than 'may' increase. It stipulates that it shall be 
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A. (cont'd.) a penalty, as far as the regulation 


You 


proclamated under that...at that section, which says 'shall' 


in the first instance a hundred percent, then goes beyond that 


We will be quite happy to file with you a copy of 


Q. I think we've got the regulation, which is 


Q. It appears to be section six of regulation 


Q. So do I read those two provisions, statutory 


TEduULaLoLy prOVision, Section six, correctly as indicating that 
the Board, in those instances where the criteria in section six 


are satisfied will mandatorily impose the demerit assessment, 


A. That was a specific policy decision of the 


Board, to make it mandatory. But all of the conditions that are 


pertain, 
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Q. (cont'd.) then there is no penalty assessment? 
Dre Ttneatise Correctr 
Q. And is there any discretion in the Board to make 
a penalty assessment in the situation where one or two of the 
conditions are met, but not all three? 
A. NO. 
Or Val leright: 
Now, I take it whatwe have at the fifth page of this 
10; document is the specific history of section ninety-one, subsection 
seven as it pertains to Johns-Manville, and the reasons why no 
penalty assessment was made under section ninety-one, subsection 
seven in those years? 
A. I would prefer that Mr. Neal give you the answers 
in this case. He is more familiar than I with that table. 
Q. I meant just the fifth page where it sets out 
the...it's entitled Canadian Johns-Manville, ninety-one seven 
History. 
Ae OrOkay. 
Q. Now, if we look at rate group one three seven, 
sapeviitcH els the first: one listed (there,.the second sentence: 
"This firm met the three basic conditions for a 
ninety-one, seven, for the three years 1978 to 1980, 


but it was not levied since Johns-Manville 


discontinued operations under firm and rate 
cCombimia pion ginweMayy, ol9 3.0.94 
25 Which I take it would be the time that the transite pipe section 

closed down, and I take it Johns-Manville was out of this 
BALrLCuLat erating oLoupe 

A. No payroll and therefore no basis for issuing 
al sassessment. 

Q. Okay. And, of course, we know that Johns- 


30 
Manville have continued to have a presence in Ontario in its other 


La 
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Q. (cont'd.) operations, and indeed those other 
Operations are subject to different rating groups within your 
Board, and presumably if the three conditions were satisfied in 
those rating groups, a penalty assessment would be made? 

A. They would be mandatory, yes. 

Q. But I suppose what strikes me as a little 
anomalous is that you, except in your rating classifications which 
give rise to this scheme, you nonetheless have a Situation. ..not 
10) the situation that Linda Jolley posited where the company left 
the jurisdiction entirely...but a situation where indeed the 
company is still in the jurisdiction - albeit not operating in 
eeremuIcularuclassi fication, and Tf Suppose my question to you is, 
is there any legislative or regulatory basis for providing for 
assessments against the company in respect of, say, future disease, 
1S) if the company continues to maintain a presence here in Ontarlo; 
albeit not in this Board-established classification? 

A. We have no authority to follow a firm into a 
different classification, and I don't believe we have any authority 
to follow a firm in the same classification if they change their 
oa legal entity of the organization to the point where they can be 
Said to be a different company in any way. We have precedent for 
that in certain of the construction industries in experience rating 
and in penalty charges, where by that legal technicality, companies 
have escaped both experience rating and penalty charges. 

Q. Can you give me an example of how...by no 
more, for example, than by simply incorporating a new company? 
ATC ee ta Sie a57 ne. 

QO. And putting the assets in it? 


25 


A. Let's say you have been building a construction 
project for seven or eight years in one LOCAGLOMm, “/OUW Litksh 
that particular building and you form a new company to build 


30 , : ! ; : 
another building in a different location. 
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Q. As construction companies are wont to do? 
An 6S. 
Q. Single-project companies. 
Vespa SG of 9 § a 


Ow sO tCidt agail 117 that situation there would: <- 


there is no power as you read it, in the legislation... 


A. This is a defect in the legislation that we 
would like to see corrected. 

te DR. DUPRE: Now, could I, if I might, simply ask 
you the following - page one of appendix A gives us, of course, 
all the data that pertains to the J-M operation, that is then 
indeed closed as of a certain day - May 31, 1980. 

Now, as you quite rightly point out, Mr. MacDonald, 
15 given the statutory scheme that is in effect, in a rating group, 
and for that matter, indeed, this would apply, as I understand it, 
whether the rating group is experience rated or not, receipts 

into that rating group are, of course, always based as a percentage 
Ouepayroll. 

At this point, when an operation closes, because 

20; the payroll, by definition, drops to zero, of course the rating 
will drop to zero. 

Now,mact this pOint ai what you are looking at, of 
course, is a disease situation, well of course in such situations, 
given latency, naturally accident costs will be incurred downstream, 
and indeed can be and will be incurred as the disease becomes 


25 ; : 
Manifest, for any of a number of years after a firm - because 


its payroll has dropped to zero - has made zero contributions to 
that rating group, and I guess we are beginning to...we are 

seeing the initial stages of that effect right there on Appendix 
A, first in 1980 when the firm only operated for five months, and 
WiretLueieOL COUrse 1n L981, when 1t didn't operate at all”. 


Now, can I ask you this: Let's take the year in 
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DR. DUPRE: (cont'd.). which...this is the first 


year in which it didn't operate at all, because that's the 


Simplest one...you've got a cost item there of eight hundred and 
thirty-one thousand, four hundred sixty-two dollars. 

Now, is that cost item, to which the firm in having 
closed that particular operation contributes nothing, is that a 
cost item to which the firms that remain there in the rating 

group make contributions? 

10 THE WLEINESS':.) Yesi SAT] “accident “costs wrll 
continue in this case in rate number one thirty-seven, and it 
WoPlee. ehercost, fromeal litoperations, including “those firms ‘out 
of business..will determine the future assessment rates in that 
industry. 

DR. DUPRE: Okay. 

. So that what we are looking at here, among many 
other little problems, is a problem, if you will, of equity among 
SiiplOvers itiga erating (group @* Is@that "correct? ) Bécause “Wf one 

of those employers closes an operation, but given latency it 
Produces downstream costs, Git is “actually ‘the firms ‘that remain 
within that rating group that will bear the cost as members of 
that rating group? 


THEW NBOSsse Thawuts “CcOGrect. 


20 


There is a general section that stipulates that 

the Board shall rate in the year in which liabilities are 

incurred in such a way as to engender income so as not to untaacly 
25} or unduly burden future generations of employers. 

But to the extent that we are talking about 
industrial disease which is unknown in its future implications, 
it has not been possible for the Board to properly rate for that 
Kinde ofesituatilone 


oa NOW aWieLeeit ehesttriue: that the individual trate 


number will eventually bear the result of those costs in its future 
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THE WITNESS: (cont'd.) rates, there is also the 


possible application of the disaster rate stabilization reserve 
toOrthnat sitvuation,sand, 1. believerin this instance...and Mr. Neal 
could give you more details of it...that reserve, which is 
contributed to by all employers, has assisted in keeping that 

rate lower than it might otherwise have been. 

DR. DUPRE: Now, could I ask you the following: 

As I understand what is depicted here in Appendix A, the firms that 
10| remain within a rating group continue to make revenue contributions 
in relation to costs that were incurred by a firm that is no longer 
there, although as you have pointed out, some of those costs 

might be borne by... 

THREW L INGO: Bald andustry. 

DR WDOUPRE imo ce Dywall Andustry: 

i Is there anything in the Statute at present that 
would prevent the Board from doing the following: namely, from 
asc laniigedleGrmenexcosis Ofethat firm; once it has closed the 
operation...and here we will take the figure eight thirty-one, 
four Ssixty—-two.s.trom) assigning eight thirty-one, four, sixty-two 
99| in 1981 to all industry, a hundred percent of the eight thirty-one, 
four sixty-two, to all industry as opposed merely to the industry, 
thewterns thateremaineanathegsrating groupe 

THE WITNESS: Certainly there is no authority for 
the Board to try to collect it from the employer who is going out 
of business. I believe it would be theoretically possible for 

Zi the Board to make a policy decision in that kind of situation, to 
Chargestt sto allmindustryerathersthan to, just.the,rate. number 
iMmewhiach. then firme sa 

Dee DUPRE :) plnenticms are... 


THREEWLTNESS:euvese There. 1s, in. fact,,.a. precedent 


for that. Not actually a precedent, but that's what happened 


when DeLaurel (ph.) went out of business. DeLaurel left us with 


30 
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THE WITNESS: (cont'd.) a number of cancer claims, 


but there was no industry left there and in fact all industry did 
in fact bear the cost of those claims. 

DRE BDULRE Can Sleyust ask *"yOuMLo explain-one Little 
thing, since you are mentioning the DeLaurel case, are you talking 
about an instance here where the firm left Ontario, or a parallel 
to this case - namely, they closed a particular operation that 

has been related to those cancers? 

10 THE WITNESS: DeLaurel did not leave the province 
and operate elsewhere, to my knowledge, but they didn't continue 
to operate anything else in the province as well. 

We haven't had an exact situation where we have 
taken all of the costs of a firm that has gone out of business and 
Ghargedmallrol at touall andustries* 

ie In fact, through the disaster reserve, probably the 
major portion of it has been charged to all industry, but never 
the hundred percent of the cost. 

Pevechatecorrect /“John? 

MR. NEAL: If I may make a comment, as you may be 
29! aware the Board has substantial assets. At the present time they 

are in the order of one point seven billion dollars, and the reason 
for these assets are to pay for the ongoing costs of claims that 
have already been incurred, and there is no doubt that part of the 
eight hundred and thirty-one thousand dollars of accident costs in 
1981, part of those were specifically reserved and there is money 
49/ set aside for them. 

The problem, of course, in this instance is to 


the extent that those costs are asbestos costs, asbestosis costs, 


industrial disease costs, which to a large extent, because of the 
latency problem, are not reserved. But these costs here, it should 
be emphasized, include the broken legs and the back problems, etc. 


30 
They are not just asbestosis costs here, so some of them have been 
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MR. NEAL: (cont'd.) reserved subject to legislative 
amendments, obviously, which cause problems. 

DR. UFFEN: Incidentally, where do the lung cancers 

and mesotheliomas fit? Under asbestosis or along with the broken legs? 
MR. NEAL: They are all inside the eight thirty-one. 

DR. DUPRE: They are all inside the accident costs? 

MR. NEAL: The only accident costs which are ever 
separated are silicosis costs in the mining industry, where we 

10/ have actually set up separate rate groups. But with that one 
exception, industrial disease costs and injury costs are grouped 
together in a broken-leg type rate group, if you wish. 

DR. UFFEN: I just wanted to get clear on...when we 
use the term asbestosis to identify a relative proportion - point 
2 six nine observations from table two - does the term asbestosis 
mean specifically asbestosis, or does it mean asbestos-related 
disease? 

Do you follow me? 

MR. NEAL: I'm not sure what you are referring to. 
DR. UFFEN: On the fourth page, entitled 
Observations from Table Two... 

MR. NEAL: Okay. 

DR. UFFEN: In the middle of the page there's an 


20 


analysis that allows you to make an estimate of what proportion 

of the total accident costs can be attributed to asbestosis. 

All 1 wantesto try «co get clear tin my mind’ 1s: whether 

25) ‘that term is specifically asbestosis, or does it include other 

asbestos-related industrial disease? 

MR. NEAL: We will have to get back to you on that. 

The Board's statistical area prepared those numbers, rather than 

my Own people. So I can't give you a definitive answer. 

30 DR. UFFEN: The reason why I would ask such a, what 
might appear to be a trivial question is, what exists now and what 
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DR. UFFEN: (cont'd.) exists in the future may be 


different because of different latency periods, etc. for the 

three main categories of disease that we are concerned about. 

MR. NEAL: I don't consider your question as trivial. 
I think we should get you the answer to that one. 

DR. DUPRE: Can I pursue this a little bit more? 

MR. LASKIN: By all means, Mr. Chairman. 

DR. DUPRE: Let me either display ignorance or find 
10! clarification by asking you about how accident costs are arrived at. 
Now, as I understand it, the basis for arriving at 
Phescoscts thateare, shown, for any rating group.,is,. sections one. zero 
POUL wsuDSsectionr one... LS).that correct? 

(REPORTER'S NOTE: No audible response.) 

DR. DUPRE: And if I read section one zero four, 

° subsection one correctly, there are basically three cost components. 
In any given year one cost component is the Board's administrative 
expenses. A second component is the cost of claims in that year. 
Andetnestnirds component, is; toepay, the, future.costs;that|arise;from 
all claims made in that year. | 

20 MR. NEAL: Reserving them, in other words. Setting 
up reserving. 

DR. DUPRE: Right. 

Memes oe eS. . 

Deo pUPRE ss NOW, atathilS.polnty,.1t-yourewnll bear 
with me, I will make the following observation: that what I am 

25} looking at here with respect to this anomaly that industrial 
disease poses, what I am looking at, I would take it, is really 

the product of a financing scheme that is geared to what I am going 
to callitrue saccicents, because accidents, of .course, take place 

in the year in which they take place, and if you had a universe in 
which only true accidents happened, we wouldn't have the kind of 


30 
anomaly that we are looking at because, of course, a firm will cease 
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DR. DUPRE: (cont'd.) operations in a particular year. 
Its payroll will drop to zero, its contributions Will go to Zero. 
But of course its costs will also go to zero... 

MR. NEAL: Mmm-mmm. Can you just stop there? 

Even in accident claims there's a time lag for the 
determination of permanent disability costs of two to three years, 

so in accident claims as well as industrial disease, there is a 
latency period. It is not as long, but it is there. 

ve There is no employer that truly goes out of business 
as of day one, and ceases to contribute to accident costs as of that 
same day. There is always some sort of carryover ofS costs). cven 

for ordinary accidents. 

DR. DUPRE: ~And that the remaining firms in the group 
ie Widiehavesto picks up? 

MR. NEAL: In every case, because of the emphasis...the 
whole Act is based on collective liability...it's a sharing of 

costs. That has been the emphasis, not individual charging of 
employers. That's the basis for the whole collective liability 
scheme. 

DR. DUPRE: Okay. Now, what I am going to DOStilace.. 
and I guess the question that I am going to have after I give you 


this postulation is, tell me if I'm out of my tree or HOt aeWhate.t 


20 


am going to postulate is that of course in the accident situation 
you do correctly point out that there is a certain latency in fact 
in that true accident situation, but what I'm going to postulate 
is that that true accident latency effect is relatively marginal, 


is very likely to be relatively marginal, and hence perhaps well 


25 


something that...you know, is something you spill before breakfast 
in terms of the amount of money that is involved in most of these 
rating groups, and collectively that rating group might as well 


30 peam.1 ey 


In any event, it's going to be common to nearly all 
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DRO DUPRE? (cont dt)" rating groups’ ins that true 
accidents are indeed common to all such groups. 

Am I®°still ain-my* tree? 

MR. NEAL: Yes, you are dead on. 

DR. DUPRE: Okay. Now, let me continue with this 
exercise in tree climbing, but I want to make sure I'm staying in 
My. LLee. 

As I see it, the problem that this gives us when 
10} we look at the industrial disease Situation, and of course the 
very long latency effect here, coupled with - when you think of 
something like asbestosis - the progression of the costs, because 
to the extent that the disease is progressive, to the extent that 
the impairment ratings over the years go up, to that extent, of 
ne course, those costs go up as well, what you are looking at in the 
industrial disease situation is that at the moment the financial 
system that is in’place potentially can inflict quite*high costs 

for ten, fifteen, to twenty years, to those firms who have remained 
in the rating group but may have had negligible instances of 
disease. 

Would that be... 

MROENEAL? 4 (iL Gthink that’s a fair statement in theory. 


20 


There is another anomaly in the rating situation, which 
iecnink Tashoulaspointloutntoe you: 

While what you are suggesting is a factor and does 
affect future generations of employers perhaps more unfairly than 

oo it should because of our inability to predict accurately, what is 
even more significant in terms of the effects on future generations 
of employers is the continuing ad hoc indexing of pensions, which 
we are unable in the present statute to reserve for, and that...you 
pointed out that that's an equal situation in all industry, and that 
39| is so, but in terms of a reserving problem for the Board, it's a 
greater problem than the one you are describing. 
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DR. DUPRE: Right. But it is not an equity problem, 
MR NEAL: NO, 1t 18 not-an equity problem. 
5 DR. DUPRE: Right. But what I’m after here was the 
point of equity among employers. 
THE WITNESS: Well, may I...1I'm sorry, sir. 
DR. UFFEN: I was going to pursue this just one 
step further, but I didn't want to interrupt your train of thought. 
fn THE WITNESS: Well, I was going to ask our actuary, 
if I might, his perception of the real implications of equity when 
you get down to the nitty gritty of the dollar effect, and I think 
he could help us. 
I think we may tend to overdramatize the dollar 


effect of this, but I would like him to speak to it. 


15 MR. NEAL: On the concept of equity, the present 
system's inability to fund future amendments, predictable ones - Lee. 
preserving purchasing power of the injured worker - is creating 
inequities. Obviously it's a political issue as to whether those 


are appropriate or not, but in relative magnitude terms they dwarf 
the problems of inequity generated by industrial disease. So in 
zo relative terms, the inability to forecast the reserves that you 
should be building up during the exposure period - so that you've 
got the right amount of money at the point it becomes a claim, so 
it can then run off the twenty or thirty year payment period 
following that - is quite minor relative to this problem of not 
25 being able to prefund for future inflation. 
DR. DUPRE: That's correct. But again, you see, I want 
to stick to the equity point, because the problem of trying to 
fund for future inflation is one that applies to the whole of the 
| revenue side of the WCB operation. 
THE WITNESS: To the extent that every industry is 
30| affected rather than just a few, it's a different kind of equity 


problem. 
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DR. DUPRE: Exactly. And. to the extent, of course, 


that all firms, whatever their rating group, are basically inecue 


same boat. 
THE WITNESS: By making the kind of policy decision 


which you talked about earlier, of not charging the industry but 
‘spreading it over all industry, we would make them the same. 

DR. DUPRE: Right. 

DR. UFFEN: For me to understand this, I need to know 
one more thing, though, and that is how the reserve ney Yah Viliamehe pesbels 
what happens to it. 

The five cases that are in front of us here all show 
a cost perceived ratios for the industry of about point seven five. 

In other words, there is an accumulation of a 


considerable sum of money, revenues, in excess of the annual 


expenditures. 

No? What's the difference? Where does it go? 

MR. NEAL: When we compare accident costs with 
receipts, we are...in the accident costs we have not included the 


administrative costs of the Board, we have not included the 
administrative costs of the safety associations, we have not 
included the costs of legislative amendments, which are the three 
major items. So even on a cash basis, the ratios that we show in 
this particular report are not indicative of the asset build up. 

Dey RUEBEN smmOkay. acl nati ys simoortant . 

MR. NEAL: But we very much do have an asset build up 
in the system, because the obvious question is where did we get our 
One point seven billion dollars of assets from in the first place, 
and the answer to that is that if you ignore future legislative 
amendments for inflation, workmen's compensation in Ontario, and 
in fact in every province in Canada, is financed on a fully-funded 
basis. In other words, it is the intention that the 1982 premium 

| cover the costs of 1982 accidents, not the cost of 1982 awards which 
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MR. NEAL: (cont'd.) is what is being reported here 
as accident cost. So we are looking at a government program with 
a fully-funded philosophy. 

DR. UFFEN: So we really need to have the definition 
Gteaccicent costs, inv bia red letters on the front here, .so that we 
don't misunderstand that. 

DR. DUPRE: And let me see I'm sure I understand it 
now, because now I go back to section one zero four, one. 

Now, let me read it: 

"The Board shall, in every year, assess and levy 

upon the employers in each of the classes such 

percentage of payroll or such other rate or such 

specific sum as, allowing for any surplus or deficit 

inecne class; Lt deems sufficient -topay”™. 

Okay. Number one...and just writing in the number 
one here..."The compensation during the current year in respect of 

injuries toemployees in the industries within the 

classe. 

MR. NBAGss Yes. 

DR. DUPRE: So that is this-year claim costs. 

MeeaNEAL 8) Yes.) Andsthatiis accident cost. 

DR. DUPRE: Right. 

Number two: "Provide and pay the expenses of 

the Board and the administration of this part for 

ler ben Leys Weer 

So that's this-year administration costs. 

MR. NEAL: Mmm-hmmn. 

DR. DUPRE: Number three: "Maintain a reserve 

fund to pay the compensation payable in future years 

in respect of claims in that class of accidents 

happening in that year". 

MRT NEAL? p.Yes. 
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DR. DUPRE: Number three being next year's costs, 
future costs of this year's accidents. 
5 MR. NEAL: Yes. 
THE WITNESS: Now, Mr. Chairman, read one zero seven. 
DR. DUPRE: Okay. But on the way there, I've listed 
one, two, three out of one zero four, one, so when I look at the 
figures that are under accident costs in Appendix A, to make sure 
“a PneteuYreeutl en is 1pOint didn't escaper us, all I'm Tooking at is 
the costs of this year's accidents in that year? 
MR. NEAL: No. This year's awards on this year's 
anceall prior accidents: 
DR. DUPRE: This year's awards... 
MR. NEAL: On this year's and all prior year's 
Agi Claims. 
DR. MUSTARD: That were not acted on in previous 
years. 
MR. NEAL: In other words, a 1960 claim that gets a 
Penci On award 1.6) 9e2, isa L982°> accident cost. 
DeeeuuUr nia sls See. 


20 But at this point, then, what you are telling me is 
MiGbetic acer cent cOst tlgures yOu have here are... 
MR. NEAL: A mish-mash. 
DR. DUPRE: Yes, they are mish-mash. Because in 
Bonu tac oy at. Order stand Tt Lites what s tne term. .:if a 
25 percentage-of-payroll levy in any given year, given one zero four, 


one, has to reflect one plus two plus three, that percentage of 
payroll levy for any given year has of course...well, took into 
account, because of number three, the downstream costs of the 
accident that happened in 1960, in 1960, right? 
MR. NEAL: Yes. But, and there is really an element 
30/ zero, before you get to where you started numbering them there is 


also the statement that is saying ‘allowing for any surplus or 
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NReONE ets a COMnt- Osh ) Getrore 1 the clase. “Tire 
class already has funds inside’ it to pay for this year's awards 
Pimone prior year, accrdents, and that's *built~in"to the equation also. 
DRY =DUPRE= "Yes, that ’P would “understand: 
Okay. Now, Mr. MacDonald said I had better take a 


look at section one zero seven. May we look at section one zero 


seven: "If the amount realized from any assessment is 
insufficient for the purpose for which the 

ao assessment was made, the Board may make supplementary 
adjustments to make up the deficiency". 
Section "one zero six applies to "...such and such... 
",..that the Board may defer assessing for such 
deficiency until the next annual assessment is made, 
and then include it in such assessment." 
THE WITNESS: That, in fact, is our practice - the 

latter situation. 


DR: DUPRE: Now I'm not sure what I've just...if 


15 


I understand what I have just read, but basically one zero seven 
to me simply sounds like a provision that gives me, the Board, the 
20; flexibility to make some supplementary assessments downstream. 

THE WITNESS: It was originally envisaged, I think, 
that there should be supplementary assessments based on the years, 
going back into the year in which the liability was incurred, and 
based on the payrolls of that year. 

But in practice over the years what in fact has 

= happened is there has simply been each year, to make a new 
assessment of the position that each classification is in, having 
regard for its present balance, experience during the last year, 


and issue a new assessment that has a correcting mechanism in it. 


DR. DUPRE: Let me see if I understand something. 
39 Did I hear you say, Mr. MacDonald, that it was though, at least at 


one time, that under one zero seven the Board might make some 
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DR. DUPRE: (cont'd.) supplementary assessments 
by going back to earlier year payrolls? 

THE WITNESS: If I. look back at the history of the 
Vegislation and look at intent, if you go back as far as Sir 
William Meredith, you could read into it that the concept could 
have been that they were going to keep on assessing over and over 
on the same year, but the second part of it suggests you can defer 
it and do it as part of the next year as well. 
10 I'm simply reporting it as a fact this has always 
been to set a new assessment rate each year, and not try to 


reassess previous years. 


DR. DUPRE: You see, I'm just interested in the 
kind of statutory basis youhave for flexibility, because now I'm 
going to ask you the following question: With respect, you see, 
Ue : 4 : P 
to this industrial disease anomaly that we have noted, are you 
suggesting that one zero seven would make it possible, if the 


amount realized from any assessment was insufficient for the purpose 


for which the assessment was made, are you suggesting that one 
zero seven legally would make it possible for the Board to pick 
29| Up a rating group - let's say number one thirty-seven - and say 
okay, we are going to make a supplementary assessment on that 
group. Your payroll, say that existed in 1971, in which...in 
His) instance a firm which is still in this jurisdiction, it has 
closed that operation, but because it had a payroll back there in 
1971 would then be able to...would then have to contribute to that 
25} assessment ‘and compensate for the equity problem I have just pointed 
out? Does one zero seven make this possible? 
THE WITNESS: I believe the words would permit 
that, yes. 
Dive DU LURE eee. See. 
THE WITNESS: However, you could not individually 


| 
| 
30| 
| charge that employer only. You would have to charge every person 
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THE WITNESS: (cont'd.) incthewelassi fication: 


DR. DUPRE: Oh, yes. But that employer would be at 
least making a proportional contribution to that... 

THE WITNESS: Yes, I believe the words are broad 
enough to do that. 

DR. DUPRE: That would get you back to the days, 

at least, when it had a payroll. 

DR. UFFEN: May I ask, how do you establish your 

10| Gisaster reserve...what was the expression you used a little while 
ago? 

THE WITNESS: Disaster and rate stabilization reserve. 
DR. UFFEN: How do you establish it? Under what 
legislative authority, and could it be used as, say an authority 

to establish latency stabilization funds? 

THE WITNESS: You better deal with that, John. 


15 


MR. NEAL: Without giving you a legal answer... 
actuaries hate to use legal answers... 

DR. UFFEN: Lawyers are all right today. 

MR. NEAL: ...the conceptual use of the rate 

90| stabilization fund which is financed by taking a small slice oft 
the top of every employer's assessment rate in arrears, at the 
end of the year we know how much we need to spend on itvandsonce 
we have determined that, we can work out the percentage. So it's 
not a pre-event determination. 

The idea of that fund is to avoid undue burdens, 
25/ and to the extent that we have already perceived that rate group 
one thirty-seven has an undue burden with regards its existing 
claims versus the assets there to pay for them, the present 
procedures provide some financing towards those current year 
accident costs. To the extent that there are special circumstances, 
the fund has also been used with the discretionary power to the 


30 
Board to say this is a special circumstance which cannot be addressed 
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MR. NEAL: (cont'd.) through mathematical formulas, 
and we will take this further step. 

The most obvious examples are where a disaster 
occurs, and many, many workers are injured, in an event which you 
can hardly hold the employer accountable for. The most obvious 
example is the Ottawa bridge, which was back in the sixties when 
it collapsed, and many workers were injured. All of Ontario's 
industry paid for those costs, rather than the particular contractors 
who happened to be the employers in the case. 

DR. DUPRE: Can I just ask you this: What is the 
statutory basis for the disaster and rate stabilization fund? 

THE WITNESS: Section one zero eight, one. 

Dae DUPRE ~Okay,, 

THE WITNESS: That is. the basis. for both the 
disaster and rate stabilization reserve, and the second injury 
fund. 

MR. LASKIN: Is it one zero eight, two isn't it? 
One zero eight, two? 

THE WITNESS: Well, one described the circumstance, 
disaster or other circumstance, and then two provides for how it 
is funded. 

At one time the Board maintained a dollar fund on 
its balance sheet for each of these circumstances, disaster and 
second injury. We now simply calculate the payments which are made 
in the current year in each case, and transfer assessments, and we 
keep the thing at a zero position by that policy. 

DBeeDUPRE.: 4 Now, Juste tO.make,. sure I've, got the 
funds straight, there is the disaster and rate stabilization 
reserve. There's also...? 

THE WITNESS: The second injury fund. 

DR. DUPRE: The second injury fund. That's also 


based on section one zero eight? 
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THE WITNESS: Right. 

DR. DUPRE: Can I just ask you again to tell me 

5| what the second injury fund is? } 

THE WITNESS: If there is...in the case of 
permanent disability, if there is a pre-existing condition which 
has enhanced the disability, then that portion of the cost of the 
claim which can be attributed to that pre-existing condition is 


charged to the second injury fund. 


the The best example of that is a person who has already 
lost the sight of one eye. The loss of a single eye is eighteen 
percent. The cost of another eye is really a hundred. Eighty-two 
percent of that claim would be charged to the second injury. 
There are many variations of that. It goes down to back cases and 
15| CVEry kind of case where there is a pre-existing condition. 
DR. DUPRE: I take it that the cost of both 
the disaster and rate stabilization reserve under the second injury 
fund is borne by all industry, precisely because in terms of one 
zero four, one these funds are viewed as the administrative expenses 
Of tne Board, 1m terms of arriving at... 
20 THE WITNESS: We don't consider them administrative 
expenses. We consider them accident costs. 
DR ADUPRE: lesce.. 
THE WITNESS: Or allocation to reserves for the... 
DR. DUPRE: But they are not assigned by classes 
=A Grerating crouos? 


THE WITNESS: The classes or rating groups get 


the recovery specifically individually as a rating number. They 


do not come down to the individual credit of individual employers. 
DR. DUPRE: Okay. 
THE WITNESS: There is one exception to that. In 

30| the case of second injuries, the individual employer has the credit 


come down to him if experience rating is in effect in his industry, 


as 
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THESWOTNE Sot (COnt. cd. )) and the costs are reduced 
Dyeciescecond anqury fund transfer in that instance. 
5 DR. MUSTARD: Can I take you back to Appendix A, and 
the one thirty-seven group is an example. I think I followed some 


of what you said in response to the various questions, but if I 


look at the group under firm and accident costs, you begin in 
1971 - a hundred and twenty-one thousand, and you end up in 1981 
with eight hundred and thirty-one thousand. 

it What do those figures for each year represent? Do 
they represent the awards, just the awards in that year? 

MR. NEAL: Yes. They represent the dollar value of 
the benefits being awarded by the claims adjudicators to injured 
workers. 

DRAeMUSTARD: For that year? 

MR. NEAL: Yes. 

DR. MUSATARD: What about the carryover from the 


15 


awards given the previous year? Where do those appear? 
MR. NEAL: These costs include the capitalized value 
of pension awards, so these amounts are not cash, they are cash 
20; with regards temporary compensation because a claims adjudicator 
will award a worker another three weeks of benefit, so that's hard 
cash, and the same is true of medical aid costs, and rehab, but 
when it comes to pension awards, if we award a man a hundred dollars a 
month for life and he is age forty-six, the factor is about a hundred 
and forty per dollar or monthly pension, so the accident cost is 
? charged with a hundred times a hundred and forty. It becomes the 
accident cost. That amount of money is, in effect, transferred to 
the pension fund and his monthly cheques of a hundred dollars are 
paid out of that lump sum which, of course, is earning interest 
all the time. 
30 DR. MUSTARD: Now, let us suppose you have someone 


who is given an award in 1976, and he is given a thirty percent 


os 
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Devo ARO COnLeO gw lmeOr Ort ys percent O1sapi Li ty. « 
MR. NEAL: Yes. 
DReeMUSlARDes . wanci 19 oO), it Sup to, Gignty 


percent. 
MR. NEAL: So he get's another fifty percent... 
DR. MUSTARD: And that would appear, that adjustment 


upwards would appear in that 1980 calculation? 
MR. NEAL: In the 1980 accident cost. 
10 Dies LARD see lescee. sl ssee. 

THEMW DINE CO sm S,elbeerrect, Dr. Mustard, 1s “during= 
the-year accident costs and it is payments of compensation and 
medical aid and rehabilitation, but it is awards in the case of 
permanent disability, made during the year. But it's a during-the- 
vear accident cost. 

IP DR. MUSTARD: So each year represents the costs 
for that year and the costs for any continuing claim for the next 
twenty years? In other words, you are capitalizing it to be able 
to pay it out over the next twenty years, is that right? 

MR. NEAL: Capitalizing the future pension payments, 
99 and not capitalizing the future awards to that claimant. 

DR. MUSTARD: I mean the pension payments. Your 
Snigo1ng COSsts —.... 

MR. NEAL: But only the pension payments to the 
extent that it has already been awarded. In your case it 
obviously didn't include the fifty percent increase in disability 

25) rating five years down the road. 

DR. MUSTARD: And you will not have put in an 
inflation estimate when you started out in 1971, I presume, so 
you get caught like that. ° 

MRoBNEAD com ihat (serioht. SWith 4 tactor of a hundred 
and forty. That's assuming an investment yield of seven percent 


30 
which obviously you can't do now given inflation. 
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DRe MUSTARD: 9 Now,/if° TR’ turn over to’ industry 
classification, those figures tend to be increasing. Is that just 
because you've got more industry in there, or what's going on? 
Those costs, the accident costs to the firm are going up and down 
and I can see that's tied into the awards and how many... 

MR. NEAL: An individual firm's record is bound to 
be unstable. It's not large enough. 

DR. DUPRE: Incidentally, costs under industrial 
Classification also means accident costs? 

MR. NEAL: Yes. 

DR. MUSTARD: Anything else? 

DR. DUPRE: That is just the sum of the accident 
SostowtOor all frrms. in-aldqiven group? 

MR. NEAL: Yes. I believe that's simply a typing 
error Ore not putting the-word “accident"™. 

DR. DUPRE: Okay. 

DR. MUSTARD: Now, can you explain to me why the 
receipts per firm are substantially less than accident costs and 
why receipts for industry classification are substantially greater 
than accident costs? 

MR. NEAL: Primarily because of Johns-Manville's 
asbestosis claims. 

In other words, the other firms in rate group one 
three seven do not have asbestosisclaims, and the assessment rate 
is set based upon average experience, and Johns-Manville is not 
following the norm. 

DR. MUSTARD: So that asbestosis effect is carried 
Over to all the firms, which puts their rates up? 

MR. NEAL: Yes. 

DR. MUSTARD: That's created the big... 

MR. NEAL: To the extent that it wasn't recovered 


through our experienced rating charges, which did amount to eight 
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MR. NEAL: (cont'd.) hundred and twenty thousand 


dollars, but relative to the whole problem it's only a part of the 
issue. 

DR. DUPRE: The experience rating charges that you 
levied on Johns-Manville? 

MRas NEALs Yes. 

De eeDUPRE Se Oka yc a IBUT INOW 

MR. NEAL: And would therefore refund it to other 
10| employers in the same rate group. 

DE DUPRE a Right a0-but now +justppursuing «what Dr. 
Mustard has drawn to our attention, when you look at rating group 
one three seven at that much higher cost-receipts ratio for the 
firm than for the industry, when you...well, what you are looking 
mid at in each instance is an indication of the extent to which, of 
course, because of collective sharing, the other firms in the 
Pauinogrcroup Werle, ciecourse, ycontributingsto,;costs incurred because 
of claims from Johns-Manville. 

| Now, when we look at 1980 and 1981, of course, the 
exrena of that. contribution is probably .reflected.in.part.in the 

20| extent to which the cost-receipts ratio for the industry group as 
a whole rises? 

ME SeNEALCe Yes. 

DR. DUPRE: Even as, of course, what is happening 
in the J-M situation is that the cost-receipts ratio rises to 
PLINY, COLVrect: Because anything over zero is infinity, and 
25; there is the equity issue. 

MR. NEAL: Yes. Well, to repeat Mr. MacDonald's 
opening statement in this regard, we have estimated that over 

the period 1971 to 1981, if Johns-Manville had been fully experience 
rated - in other words, had been required to stand on its own two 
feet - it would have paid us another six point two eight million, 


30 
and therefore somebody else has paid that six point two eight million. 
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DR wruUSLARD See CaleL ASKe JUust,a Little more 
clarification about the industry classification? 
5 Diy OUmCAOne a. sO lachs COCdbDOUL~L9/9,.. realize this 
is probably the wrong language to use, but a simple way of 


describing it, you had a net surplus in that area of receipts over 


POsesmOreobDOUL, One, POInL four miilion, if I read the table... <.you 
have five point nine, approximately, in receipts, and you paid out 
three point five million in costs. 

MR NEALE. | oO) tliat Ss’ CwO. point, four. 

DR. MUSTARD: Pardon? I got three point five. 


10 


But anyhow, your receipts were greater than your costs. 
Mk. NEAL: ~)Yes. 
DR. MUSTARD: What do you do with the surplus? 
46 MR. NEAL: We add it to our reserves to pay future 
payments on existing claims. 
DRe MUSTARD: What fund) 1s that? 
MR. NEAL: That's our basic accident fund which has 
Piemone polit seven bilizon. dollars in it. 
DR. MUSTARD: SO that goes into the basic accident 
20| fund? 
MR. NEAL: Yes. Which is in actual fact maintained 
Puromlate OLOup evel. SO... 
DR. MUSTARD: So that's different than the other 
two funds? 
Mie NEAL Les. 
THE WITNESS: It's the sum of those funds. 
DR. MUSTARD: Now is there any...are you running at 


25 


a surplus in all your classifications? 
MR. NEAL: We are running a cash surplus, yes. 
DR. MUSTARD: Now, if we... 
30 MR. NEAL: Which is not a surplus... 
DReeMUSTARD: As 1 ‘look at this table, and I'm sorry 
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DR. MUSTARD: (cont'd.) that my ability as an 
accountant is terrible, as is obvious to you, but if you look at 
the period before 1979, then, the Johns-Manville problem is creating 
a pressure on the other firms to increase their rates, it is being 
transferred over... 

MR. NEAL: Yes. 

DR. MUSTARD:...which is therefore generating a surplus 
in that industry classification on the effect of that firm, because 
if Johns-Manville was balanced in terms of this cost, then you 
wouldn't have that rate push on the other firms which aren't 
carrying the same, aren't producing the same accident burden. 

MR. NEAL: But I wouldn't have the costs either. 

DR. MUSTARD: Yes, but what I'm trying to get at is, 
the difference between costs and receipts, if you have a group of 
firms who are imparting equilibrium - that is, their receipts from 
and their accident costs were pretty closely tied together... 

MR. NEAL: But they shouldn't be. The costs should 
be running at about sixty percent of receipts. 

Dew MUSTARD] At what percentage? 

Mee NEAL: ‘At about sixty percent. 

THE WITNESS: John, would you like to go over again 
the other factors that are there, and you mentioned them earlier 
but perhaps they didn't sink in. 

DR. MUSTARD: But this is more than sixty percent here. 

MR. NEAL: Yes. So these rates... 

DR. MUSTARD: That's what I'm trying to get at, when 
you have a real wow in the system, does it push your surplus 
Biviationsinethat industry classification? 

MR. NEAL: This rate group has been losing ground 
during this period of time. At the present time, and the figure 
used to be lower before we had legislative amendments, which...for 


inflation...which started in 1974, we need forty percent to cover 
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MR NEAL: (cont'd.) administrative costs, safety 
association costs, the funding of second injury and rate 
stabilization, and the amortization of the cost of legislative 
amendments over a five year period. 

Unfortunately, I don't have my little piece of paper 
here today to give you the percentages of those, but I could easily 
table them with you. But there is about forty percent of our 
premium that is required for things that are not recorded as 
accident costs. 

DR. MUSTARD: And sixty percent for the accident 
COS tS. 

MR. NEAL: Yes. 

DR. MUSTARD: I was just trying to get atthe 
impact of one firm being away out of whack, and its impact within 
that area, and I guess there is some kind of impact but there is 
no point in spending a lot of time on it at the present moment. 

MR. NEAL: One could restate the industry 
classification's results there by subtracting Manville's out 
and seeing how the ratios go, and that probably is a pretty crude 
count of how much higher the assessment rate was, by just taking 
the ratio of the ratios. That would give you a very quick estimate 
of what it has been costing. 

DR. UFFEN: By Che way, who invests your reserve 
Puts © DO your 

MR. NEAL: We have our own investment department. 

DR. UFFEN: Is there a committee of the Board that 
deals with the investment of the funds? 

THE WLTNESS: There 1S a group of outside 
consultants who advise the Board's internal investment committee 
on the investment of these funds, and we have an investment fund 
manager on staff. 

DR. UPFEN: And IT heard you correctly say you do 


your calculation on seven percent? 
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MR. NEAL: For the purposes of accident cost 
charging. For reserving for the Board, we use a higher interest 
rate than that. : 

DR. UFFEN: Are you free to tell me what it is? 

MR. NEAL: It's eight and a half percent at the 
present time. 

The reason it is only eight and a half percent, for 
your information, is that we are making a partial allowance for 
future legislative amendments, to attempt to avoid this undue 
burden. 

THE WITNESS: In fact it should be three percent. 

MOMERASKUN- tn GwGCoUld you... alm Still not osure, and 
it may be me that's slow, but understand the second injury fund. 
Perhaps you could just look at Professor Barth's chapter three point 
two one, where he talks about it, and indicates its inapplicability 
to asbestos-related diseases. 

Could you, Mr. MacDonald, just take a moment and 
read the first full paragraph and perhaps part of the next paragraph? 

Is that accurately stated? 

Pine wLINESSs eh eabves pelethink 1t"s accurate « 

Q. In the example that you gave the Chairman about 
the loss of an eye at eighteen percent, how does then the second 
injury fund work? 

A. I think what Professor Barth is trying to say 
here is that you are not superimposing asbestosis on another 
disability. All you are doing is enhancing an existing asbestosis 
condition by further exposure, and therefore Lees teapoLopriate 
to use the second injury fund. 

What we are really talking about is the coupling 
of unrelated disabilities which arise out of previous situations. 

I don't know the parallel. I would say, for example, 


if somebody got asbestosis and they had a certain percent awarded 
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Tee CON gee Oretiats bart cular, COnuLtLoOn, 22 They 
also had a back condition which made the total result something 
quite a bit higher, then in that situation you would use the second 
injury fund. 

Ope tise Tb ron whats 

A. To relieve the employer where the last condition 
developed, of the enhancement arising out of the either hereditary 
10| Cf previous industrial accident or other accident disability that 
existed with that individual. 

Q. So that the employer then would be encouraged 
to hire or retain the worker because he wouldn't have to bear the 
complete cost, or his group wouldn't have to bear the complete 
cost of the compensation payable? 

15 Awe As=Protessor Barth points out, this is common 
practice in all compensation jurisdictions in North America. 
P'*think the’ Ontario jurisdiction goes much farther 
than Bnveotner "jurisdiction, particularly as it» relates to back 
cases. 

John, do you remember the dollars involved in 

20 second injury last year? I think it's somewhere in the twelve 
million dollar range, or even higher. 

MRO WNEAL- 6 its in the order of rourteen to fifteen 
percent of total accident costs, which make it up in the seventy 

to eighty million dollar level...a very substantial amount of money. 
25 DR. DUPRE: May I ask the following, which is: How 
you wind up defining what, you call a firm for the purpose of 
assignment to a rate group class? The reason I ask is that, of 
course, in the J-M situation what we are looking at when we are 
looking at the transite pipe is not even at a plant within the 
firm, if I may use the economic language, but a part of a plant. 
30! That part of the plant became a firm for the purpose of being 


assigned to group one thirty-seven, and another part of that plant 
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DR. DUPRE: (cont'd.) became a firm for the purpose 
of being assigned to one of those other groups. 

THE WITNESS: There are approximately a hundred and 
twenty different industrial processes described WitLnin, Our rating 
classification, and an individual legal entity can be engaged in 
any number of those businesses. As long as they are able to 
segregate the payroll for that operation, we will classify them 
in those different operations. 

19 Tt's a question of carrying out the industrial... 
manufacture or industrial process that is described within the 
classification. 

Here we have the description of industries that they 
have been in. In rate number zero ninety-one, they are involved in 
15 mining, reduction, smelting and treatment as a firm. They have 
been in the manufacture of sewer pipe, which included artificial 
bricks, cement blocks, plaster board as well. They have been in 
the manufacture of glass and glass products, and they have been in 
the business of manufacturing cordage and asbestos goods, ail of 
which are industries described within their classification. 

20 DR. DUPRE: Now, do these classifications have 
anything to do with what appears on page...from pages sixty-nine 
to eighty-one, in the regulations of the Act, namely schedule one, 
Or is this a different set of classifications? 

THE WITNESS: That is a summary of the same 
classifications. There is a rating book which describes subgroups 
= within these particular classes, which have individual rate numbers. 

Do you have a rating book with you, John? 

MR. NEAL: NO. 

MR. RIDDELL: I do. 

DR. DUPRE: Oh, yes. I have seen that book. 
30 On the basis of what part of the Act does the Board 

arrive at the groups that are in this booklet? 
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THE WITNESS: I believe it's under eighty-one that 
the Board has authority to do this...seventy-five. 

DR. DUPRE: Now, when it comes to assigning a 
DPatbiculac part, Of, an operation to a particular group, does the 
firm or does the company involved itself apply to put its different 
operations under different rating groups, having regard to, you know, 
the guidance of your manual here? 

THE WITNESS: That is one of the reasons which it 
can happen. It is the responsibility of the auditors who are 
auditing the payrolls of the various firms in the province to 
carefully examine their operations and their payrolls to determine 
whether or not they are involved in any of the industries under 
the Act, and it is most often as a result Of an audit or an 
examination of that nature that a reclassification might take place. 

A new industry will report its operations to us, and 
describe it to us. We will give them a preliminary classification 
and then it willbe reviewed by our auditors. 

DR. DUPRE: Do firms ever appeal the rate group 
industry classification to which they have been assigned? 

THE WITNESS: Yes, they do. 

DR. UFFEN: There is a statement in Barth, right 
close to the one we were looking at just a minute ago, which appears 
to be incorrect to me. But can I ask you to check? It's three 
point twenty, the bottom of the page. It's just Pec l On etO.. Cie 
section Injury Enhancement. 

It says: "Benefits for asbestos-related disease 

are paid by the WCB. Costs for such claims are 

charged back to the last employer where the worker 

had been exposed to asbestos". 

From the discussion we've just had, it would appear 
that the costs are charged back to the...what do we call it... 

DR. DUPRE: To the rating group in which the last 


employer was assigned. 
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DR. UFFEN: Yes. Not necessarily where he was 

exposed to asbestos. 

THE WITNESS: We are talking about two different 

things. In every instance the costs of a claim are charged to 

that employer within a rate number, by virtue of that charge; and 

they are also charged to the rate number. 

When we are talking about conditions such as 

asbestosis and silicosis, there is a policy which has been in existence 
10} for quite a number of years that if an employee has been exposed 
in a number of different industries to that particular product 

or that particular process, the employer where the last exposure 
occurred will have the claim charged to him. We do not pro-rate... 
for example, let's say a man has worked for ten different mines 
and has gotten silicosis over a period of time, this is after 

a discussion with industry itself and is a practice of long-standing, 
it's always charged to the last employer. 

SOsyou are talking about charging of a claim where 
exposure has occurred over a number of employers. But it is charged 
to the individual employer, and thereby to the rate number. 

20 Now, the business of accrediting, which is the 
opposite side of which we are talking about, the only crediting 
that takes place for second injury fund is where experience 
PAtLingeiseineertect, ~—Otherwise, the credit comes to the rate 
number and in the case of disaster reserve, there is no individual 
credit to the employers - just credit to the rate group. 

“0 DROOUPEPENS © UO" vou mindea “what 16°? 

What if there are no employers in the province using 
asbestos, but a claim for asbestosis, a legitimate claim, comes 
forward? It can't be charged back to the last employer if there 
are no longer any employers in the province using asbestos...they 
might have been, but if they are gone. 


THE WITNESS: Well, the employer doesn't have to be 


30 
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THE WITNESS: (cont'd.) in business to have the 


claim charged to his record. We would charge that particular claim 


to the last employer who was in business in the province, where 
the exposure occurred. 

DR. UFFEN: How would you collect it? 

THE WITNESS: If there is no industry there any longer, 
as in the case of DeLaurel, all industry would pay it by virtue of 
it being charged to the disaster reserve. 

10 DR. UFFEN: What about a reorganization where 
the organization still exists, but under a new name? I'm thinking 
of Johns-Manville with its reorganization two years ago. 

THE WITNESS: If the exposure occurred under the 
old organization, the claim would be charged to that old organization 
I believe. 
ie DR. UFFEN: But how do you collect from an old 
organization that doesn't exist? 

THE WITNESS: You don't. You collect from the 
industry in which that classification was. That's the anomaly 
and the problem... 

20 DR. UFFEN: So we are back to half an hour ago 
where Johns-Manville reorganizes, takes the asbestos operation out 
of the Scarborough plant, moves it to Quebec or somewhere else, 
renames the corporation, reorganizes it, and the cost of the claims 
get charged to the rest of that classification and can't be claimed 
from the existing Johns-Manville organization? 

25 THESWLINESS: That) 1s correct. 

If you want an exact case, which hasn't had any claims 
yet, but...I won't name the exact firm...but there is a firm in 
Windsor who have closed down their operation in Windsor, and are 
no longer operating. If there are any, ever any cancer claims 
that occur, they will be charged to that old firm number of that 


30 
particular company and will be a charge to that industry. 
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DReMULC EN. Cole ask what: classification... .tnat 


industry would be brake linings, I presume...appears under? 
Pe vespeene trying, CO rind at in your book. 
THE WITNESS: It's in class seventeen, and if you 
want to give me the rate number, I'll show it to you. 
MR. LASKIN: I think you can feel safe in naming 
the firm, Mr. MacDonaid. 
DR. MUSTARD: We've had testimony... 
THE WITNESS: It's rate five fifty-five. 
DR. MUSTARD: So there could be asbestos claims 


10 


appearing in five fifty-five as well, and so therefore...is that 
right? There are brake liningsSin class five fifty-five, and we 
know that there is a brake lining plant inWindsor that is closed, 
that made brake linings, so therefore we could presume that you 
a could have asbestosis claims or mesothelioma claims coming in both 
in the one thirty-seven classification and the five fifty-five 
classification, where you no longer have a firm that employed those 
people, available to... 

THE WLINGoss ves. Thats theoretically possible. 
20 DR. DUPRE: I want to make sure I understand 
the situation with respect to Bendix, at this juncture. 

To follow Dr. Mustard by...not repeating his 
question...can I ask you this? If there are some claims that 
materialize on behalf of Bendix, will those claims, will the cost 
of meeting those claims be assigned to the firms that remain within 
= rating group five five five, or will they be assigned to industry 
as a whole? 

THE WITNESS: At the present moment the policy has 
been to charge it to the rate number where the firm was previously. 

You have raised a point of whether or not the Board 
Sor OmnoVesOe DOL y Ore Caalgingesucn Claims to all industry, and 


30 
my answer to that was yes, they could, and it may well be that we 
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THE WITNESS: (cont'd.) will want to consider that 
if it became a significant factor in the future. 

DR. DUPRE: I just wanted to comment on that, because 
you are talking once again about equity among employers. What 
would argue in favor of a general policy of going to industry as 
a whole as opposed to the rating group, when an operation leaves 
the rating group, is at least the following: If we take the 
Johns-Manville case, at least insofar as Johns-Manville remains 

10} a part of industry as a whole - however marginally - its own 
assessment will reflect the fact that because industry as a whole 
was paying for their closed operation they were at least making 
some contribution. 

THE WITNESS: And they have, to the extent that 
the disaster reserve has already been used to ameliorate the cost 

19) oof their claims. 

DR "DUPRE: All right. 
Now...okay, I have another question but I'm going to 

Sivedeebacketo DrwaMustard: 

DR. MUSTARD: I know you answered this question, I 
99| think, but I don't think I really grasped the nature of the answer 
Coawnoyeyou .canet. doy it: 

Johns-Manville still exists as a corporation in 
the province of Ontario, so why can you simply not charge them Lor 
the costs incurred by their employees in their asbestos operation? 

Why can't you simply make sure that corporation, 

25] which had several firms under the definition here, but nevertheless 
just go right to that organization and say look, we realize 
you have gone out of asbestos, but these claims are going to come in 
down the road and we are going to ask you to pay the costs of them 
from your operation? 

THE WITNESS: The system doesn't work that way. We 


30 
have got a system of collective liability. 


| 
37 (6/76) 7540-1171 


a 8 ; 


_ 
trae preseR ap 


tee sebiecos 6: Yemenite | ya acai 


abe: ats Gh #63 


+ 6 we 
etesoed «3609 ae Sheen oi hes raw veny f. ee 
Jn/"% re Ul Tn: PaewY VreuoR ibd. wee yR, cute et 
a ai ; ; TRS, ce “we 2 fees ie: aiay ¢. 38 t2Val 7. ye 
exviel cogtasgo f. weay ,dleay, pqre es) Ags os. PRaGeen Pry 
clay’ J ow 2. Ort eOaacel and Jeewk’ 26182 mp m4 
BDA patent ve Cent #2) 12 sare olcte we 
: uti. ~- vbieuritem® sevens — 42, Paes yas setat ¥; 
at oie p2*@donnl Sabboeaw Sana ser te Sraitex. Li ie Strom 


e ne | wan) at? anil eb Ges. e016. vy Pay te rove 
eterd Pas. 


wie n> .@¥ed YON? OAR o eee Bae 
u 368d yaethe asd evge@an a atnedlis rr 
aminis 

iipis Lf agate .8G 
idacun Reelaciee A+ /yedds. woe 

oxeteu, «20. Ge deed 
nes a wi AN au 

' an 18. Oto ci Neayeoiy oO liees = Anes np ¥ 26a) 


ee oy pe 
ne (sess bron bite ee et rhe 


3 7 @ ~ 3 imo ucy ne wi ca (eukeh 

- ieuc ensese Sines bl apenas hes 
MAJ IPIET se? FERS Oy, ote » fale . 
easuoti eves 20d .@aat @6i2ighteh eae 
inet ow ,ADGL yee few noe 

ance .ot paloy 928 @alelo peaads fad: 
man? 30 tise ais. yaq oF toy AG OJ 


, 


ay ..yow Jars Nstow g@!aeeab naduge of 


ms a 


_ 


77 - 


2 2 c= MacDonald, in-ch 

DR. DUPRE: And that's what the Statute permits. 
The Statute does not permit what Dr. Mustard is... 

3 THE WITNESS: The Statute only permits what you 
are suggesting for schedule two employers. 

DR. MUSTARD: Okay. In other words, that 'firm' 
definition that you use is the restriction under which you have to 
exist? 

MR. NEAL: To the extent that experience rating 

10; modifies it, and experience rating Only works whilst there 1s .a 
payroll there to do something with. 

DR. MUSTARD: I realize that, but Johns-Manville 
still has a payroll. That's what I'm trying to get at. 

But I see what you...because you've broken down 
into segments called 'firms', for your classification process, 

15 you really can't go at that, and it's the Statute that prevents 
yourfrom doing) that? 

MREBNEAL: gees, thoughear thinkeas hastalready 
been mentioned, Professor Paul Weiler is advocating that that 
problem be rectified, and that when a firm goes out of business 
20 in the province of Ontario..and I think by that we can talk about 
firm rate...that it should pay the Board a lump sum in the event 
that it hasn't paid it enough already. 

This was part of his plank, I believe, of saying 
the program doesn't need to be fully funded if pt tsetudlvyeuandexed, 
and one of the ways you can rectify that is if the major firm 
25} in particular goes out of business - such as the Manville situation - 


that you can come in and charge them all or part of what you didn't 


get. 

DR. MUSTARD: I prefer to reword your statement. 
If an organization drops one line of operation which is ina 
specific classification, the organization hasn't gone out of 
business - just dropped a product line, it's when that occurs that 


aa got a problem, because the organization is still here and 
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DR. MUSTARD: (cont'd.) the organization is still 


MR. NEAL: You have a resolvable problem and one of 
our concerns is if the entity goes out of business, who are you 
going to send the invoice to. 

DR. MUSTARD: I'm not sure if the statutes, even 
the present ones, for an organization that is in existence but 
has dropped a product line, you still Gon. t gem atts tO.LpiCk 
10} up -the costs. 

DR. DUPRE: Okay, let me get at that one again by 
taking yet another line, just to make sure I understand the full 
extent of the anomaly. 

We will take the instance, the theoretical instance, 
of an employee who, in 1984, incurs an asbestos-related claim. 

zB That individual, at the time he makes the claim in 1984, is. an 
employee of Johns-Manville, but in an operation of Johns-Manville 
that is still going and is assigned for the sake of the argument 
fouracing. group, one fifty-three. 

Now, aS I understand it, the way the current system 
99| Operates you will, as Professor Barthel ne SeOUt mote COULSC..LOOk 
for the last employer where the worker had been exposed to 
asbestos. 

Now, as I understand your system, it WL sburn 
out that that employer is not the Johns-Manville that shows up as 


an employer in rating group one fifty-three. That employer is 


Ht going to be the Johns-Manville that once existed as an employer 
in group one thirty-seven. Correct? 
THE WITNESS: You have cited that he is getting 
exposure in his latter position as well, though? 
DR. DUPRE: No. No, no. I'm assuming that he 
30 is now in the nonasbestos-exposed operation that's inone, tLity-six. 


THE WITNESS: Inthat case, it goes back to the... 
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- 124 - MacDonald, in-ch 
DR. DUPRE: It goes back to one thirty-seven, and it's 


the other employers in one thirty-seven that will pick up the tab. 
That's the end of the problem. 

MR. LASKIN: Q. Does that mean that really the 
Board does not utilize subsection five of section one twenty-two, 
and it's a slightly different question, but which allows you to 
spread the risk, as it were, amongst all employers to whom an 
employee might be exposed, and it wouldn't necessarily arise se sne 
10} Gould have only been exposed at Johns-Manville, but if he worked 
for three or four different establishments, all of which, during 
all of which he had asbestos exposure, there appears to be power 
to distribute the risk. 

THE WITNESS: A. It is clear that the power is there 
42 to pro-rate the cost over all employers where there is exposure. 

It has been the practicality of the administration of such a power 
that has prevented us doing it. 

It's really at industry's request, total industry's 
requestyuthatvitwis charged to thewlast employer. 

This becomes a particular problem if you have 
20| the exposure in more than one province, and we have agreements 
with various provinces to share costs of those kinds of claims 
because of their special nature. 

In many cases, though, the practice is to have 
the employer of the province where the last exposure occurred to 
have the full claim charged to him. 

Se MR. LASKIN: Q. What if you had an exposure with 
an American employer? 

THEO WITNESS: “-Ac. You ignoretit completely. It 
just doesn't exist. 

Oem stit gust. docsngt exist. 

30 DR. MUSTARD: Can I ask a simple-minded question, 
which I'm sure you have sorted out all the problems around 2? 
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DR. MUSTARD: (cont'd.) With this thing we have 
been discussing, we gave the theoretical consideration of the 
Bendix Corporation in Windsor, which may have some claims related 
to it come up, and we do have the practicality of -the Johns-Manville 
situation where several prople have suggested to us there will be 
further claims coming in. Have you made any estimate of what you 
Mroant think are going to be your future claims that are going to 
come in for which there will not be firms to which the iabii ty 
can be assessed? 

MR. NEAL: No, I haven't. There is a theme 
here which is concerning me to some extent, that perhaps I would 
like to straighten the record out on. 

In the Mansfield (sic) situation, when the claim 
comes in in 1984, you are expressing deep concern that Mansfield 
STC must utwaroundsacOn pick at up. 

TPeeMatsrte los (Sie)- was ALOUNG. LO DPLlCkK 1th up silt 
doesn't, under the present system - with the exception of 
experience rating - pick it up anyway. 

All we are talking about is that the 1984 or the 1985 
premium will be higher because of that claim, and to the extent 
that Johns-Mansfield (sic) may have been ten percent of the total 
payroll for one thirty-seven, Mansfield (sic) will have picked up 
ten percent of the cost of the claim. 

But the balance of industry would still have picked 
up ninety percent of it, and all that has changed is that it has 
GonesLron Minety to a | hundred. So I .don’t think you should 
overemphasize the issue that Mansfield (sic) isn't there anymore. 

If we don't recognize it as the asbestosis is 
accumulating, we have missed the boat anyway, whether Mansfield (sic) 
continues to exist or not, because the other scenario is - what if 


Xerox Corporation, or whoever, starts the asbestos pipe operation 


bi Scarborough next week? The industry is still there, we've just 
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MR. NEAL: (cont'd.) got a totally new owner and 
the same problems occur. 

Within the collective liability system, the thing 
is pretty well being handled. I don't think it not being there 
anymore is quite as big a problem as some of your statements seem 
to apply. 

DR. MUSTARD: As long as it stays as a small 
7 percentage, your collective system can handle it. But if it 
became a larger percentage, surely you would have to become 
concerned. 

MR. NEAL: Well, I think an excellent example of 
that is the gold industry. Before the price of gold escalated 
dramatically, and in fact during the time when the federal 
15| government had its special grant to try and maintain, keep some 
of Ontario's gold mines open, the work force in the gold industry 
declined dramatically in this province, and we as a Board helped, 
Hf you like, to keep that industry in business by taking a fair 
chunk of their costs and charging them to rate stabilization, 
because you are talking about a shrinking situation, the exposure 
20/ isn't there anymore to cover it, we have programs to cover it. 

If this one three seven asbestos problem is 
considered large enough, we will do exactly the same thing. 

So I think we do address them. 

THE WITNESS: I think it is our perception that 
re fnetermc oLetheroutstanding claims that are still there, .the major 
part of this problem is behind us, we believe. 

DR. DUPRE: Although certainly the figures for 
1981 in rating group one three seven give you no basis for that 
optimism whatsoever. 

MR. NEAL: You are presuming those costs are 
30| asbestosis costs, and I can't give you a breakdown of the 1981 


figure. 
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DR. DUPRE: No, I realize that. But I'm simply 

making the...well, now, wait a minute. No, I'm not sure about 

that, because let me put this to you: When I look at 1981, those 
firm costs for 1981, I think that I can presume with one hundred 
percent accuracy that there would be absolutely no true accident 
costs in there... 

MR. NEAL: There will beagreat... 

DR. DUPRE: ..-Since they weren't operating, how could 
10} they have had some accidents? 

MR. NEAL: There will be a great deal of pure 
accident costs in 1981, because as we already mentioned to you, 
the average permanent disability awards for the true accident 

is not awarded for two or three years after the date of accident. 


DR. DUPRE: Oh, that's the accident latency effect, 


15 ; : 
ana ob Mil git ... 


MRUNEAL. In fact, that's right where it peaks 
foY l97s/19/7 activity. 

THE WITNESS: What I'm making my comment on is the 
present claims that have been made, that we know about. 

20 DR. DUPRE: Frankly, I don't think there is much 
point in going on with this, but im faim Erom.cercain .our 

accident latency effect would be operational inthis case, the reason 
being simply the following: You see, 1£ T look at J-M, that 
Operation, three years ago, back in 1978, correct? The revenue 

in the rating group fromJ-M for that year - a hundred and ninety- 
25} seven thousand - would of course indicate tormer that 1m chat year 
they had a relatively low payroll, therefore relatively few 
employees, therefore likely relatively few accidents to incur 
eight hundred and thirty-one thousand dollars worth of latent 
accicent costs... 

MR. NEAL: You read figures very well. 


30 
THE WITNESS: We have already agreed, so we'll give 
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THE WITNESS: (cont'd.) you a breakdown. 
DR. DUPRE: Okay. 
5 Counsel? Do you have a few areas... 

MR. LASKIN: Could we perhaps take a very short 
recess and I'll just canvass that and perhaps canvass with you 
where we go from here in terms of our scheduling? 

THE INQUIRY RECESSED 
ee eee 


THE INQUIRY RESUMED 


DR. DUPRE: Now we may resume. If you please, thank 


you, counsel. 
MR. LASKIN: Can I, just to keep our records straight, 


15| Mr. Chairman, give Mr. Neal's document an exhibit number as 
exhibit five in this phase, phase four, and let's mark this red 


Hbocklet, since we referred to it, as exhibit six: 


EXHIBIT #5, PHASE 4; The abovementioned document 


was then produced and marked. 


20 
EXHIBIT # 6, PHASE 4: The abovementioned 
document was then produced and marked. 
MR. LEDERER: Mr. Chairman, before you go on, I've 
asked Mr. Laskin this question and he has said it's not necessary, 
= but perhaps I should put it to you: Do you wish, in view of the 


number of questions that Mr. Neal has responded to, do you wish 
Peeniaverhim identitriedyumoresspecifically, for the, record; or 
do you think you have enough information? 
DR. DUPRE: Counsel, what is your... 
MR. LASKIN: I'm content. We have identified 
30} him as the Board's actuary and the author of that report, and I'm 


content with that. 
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DR. DUPRE: Thank you, Mr. Lederer. 
MR. LASKIN: Q. Mr. MacDonald, there is just one 


other matter that I want to cover with you, and not in any great 
detail, and that's the question of the Board's rehabilitation 
programs, and I just want to make sure we have clear, first of all, 
the statutory basis for those programs, and am I correct that 

those programs are administered by the Board under the legislative 
authority of section fifty-four of the Act? 

Uh THE WITNESS: A. Yes, you are correct. 

9. Does that include both your general rehabilitation 
program and those special rehabilitation programs that we have 
heard about that took place at Elliott Lake and then at Johns- 
Manville? 

15 Noe LCS. S11. 

DPee DUPRE: In connection with that, while we are On 
section fifty-four, may I ask the following: Secelcnmel ot y-Lour 
states, with respect to such rehabilitation programs: 

"And the expense thereof shall be borne, in 

schedule one cases, out of the accident fund". 
20| noes that mean that the cost of such programs is borne by industry 
in general, or by the firms within the facing group to which a firm 
that has a rehabilitation program applies? 

THE WITNESS: Rehabilitation costs are not charged 
individually to the firm, but to the rate number, in practice. 

DRe DUPRE: oO, so) they... 


THE WITNESS: So it is a general charge to the 


25 


whole of an industry, unlike compensation and medical aid and 

the capitalized amount of pension. It is not charged individually 
to the employer's account, but is charged to the rate number. 

DR. DUPRE: But it is charged to the rating group? 
THE WITNESS: Yes, it is. 


DR. DUPRE: So that if we are again bearing in mind 


30 
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DR. DUPRE? (cont'd.)* the SRAP program that was 
mounted for J-M, to which Professor Barth refers, the cost of that 
program was charged to the employers in rating group one thirty-seven? 
Psathnat cCOrrect? 

THEeWlINESS:)) That is correct. 

MR. LASKIN: ©.* Just one other matter and I had 
forgotten to ask’ yousabout it =before, and it comes back and I 
fustawant to cleareateup ,©1t just comes” back! to. therquestion-of 
the application of the principle of the benefit of doubt. 

Gan Ivgive’ you, for just a moment, to have in front 
of you, your...the Board's own submission to this Commission? 

The question is this: At page six of that submission, 
there is set out the criteria for compensation for asbestosis, and 
you will see them there, Mr. MacDonald, one, two and three. 

If you turn over to page twenty-three, by comparison, 
you will see the guidelines for compensation for lung cancer, and 
you will see in the guideline for lung cancer, as opposed to the 
criteria for the compensation for asbestosis, the principle of the 
benefit of reasonable doubt is specifically stated, and I'm just 
wondering, is it oversight or deliberate omission from the criteria 
for compensation for asbestosis? 

A. It certainly is not a deliberate omission. 
Nowrewietner it)is OVersight or not, I would have to check ail 
of the records as it relates to the criteria for asbestosis allowance, 
to see whether there's any other spots that it appears, but 
certainly from the two documents you directed my attention to, I 
Soom LEcenoOteliistedsin. One angus listed in the other. But 
certainly there is no deliberate oversight. It is Board policy 
in every case... 

Q. Including asbestosis claims? 

NG ...-industrial disease, accident, what have you, 


asbestosis or what have you, that the benefit of reasonable doubt 
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De aCOne si.) Shall eapp ly, 
Oeeeloele t50et too much atroible, acouldryou «check 
to see what the situation is? 


A. I would like to find out myself what the gap 


may be. We will do that. 


MR. LASKIN: Thank you, Mr. MacDonald, and thank 
you very much for being so patient. 

Those are all my questions, Mr. Chairman. 

DR. DUPRE: Thank you. 

Mr. Lederer? 

MR. LEDERER: No, thank you, Mr. Chairman. 

DR. DUPRE: Mr. Riddell, do you have any questions? 

MR. RIDDELL: No questions. 

BE OUPRE aD ie MUS GAL 2 ec. pi Lene. 

felavernoertur ener questions either, so may 1, indeed. .-. 
Soruy,eMh. cCauchi ? 

OTe Lenin OI) « 

MR. BUONASTELLA: Sorry. I'm again replacing Mr. 
McCombie. 

DR. DUPRE: Yes, you are here for Mr. McCombie. 
datas SOLLY.s 

MR. BUONASTELLA: Mr. Buonastella, Orlando 
Buonastella. 

DR. DUPRE: Mr. Buonastella, if you please, sir. 

MR. BUONASTELLA: Yes, I don't have very many 


questions so it won't delay sitting very long. 
CROSS-EXAMINATION BY MR. BUONASTELLA 


Q. Iwas taken a little aback at your comment that 
the appeal system is quite independent of the Board. I think 
from my experience it's more than just an image. It seems to me 


that whenever there is a medical dispute, the file is sent...at an 


he 
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Q. (cont'd.) appeal...the file is sent for comments 
to the Board doctor, and in my experience those comments, those 
indications from the Board doctor have never been overturned by 
either the appeal adjudicator or the appeal board. 
Do you have any statistics that show how many of the 
rwcommendations from the Board doctors, after an appeal, are followed 
up by the appeals adjudicator or the appeal board? Is that the rule? 
| AT ENG mletaves nO stati sticc. thatawould indicate 
10/ the number that they have accepted the internal medical opinion 
versus some sort of outside opinion, but certainly in terms of 
the philosophy of the Board itself and the directions under which 
the appeal board operate, they are free to accept...and it is 
understood that they are free to accept...the best legal opinion 
# that is available, the most competent legal opinion that is 
available. 
Q. Okay. My second one deals with some of 
Professor Weiler's recommendations in terms of improving the...or 
making the appeal system more independent. 
Wouldn't you think that his recommendation that 
20| the chairman of the proposed appeal system, that he be part of 
‘the appeal board, will be seen, will certainly be seen as an 
impediment in the independence of a new appeal system? 
A. If you were here this morning, sir, I think 
you will recall that I specifically stated my personal opinion 
that the perception would be that it was not truly independent 
2 under those circumstances. 
Q. Okay. Would there be, in fact, also a lack of 
independence in fact, or... 
A. I don't believe there would be. If you want 
my most sincere and honest opinion, I don't think it matters in 
terms of true independence and how they can in fact operate 


30 
unilaterally. I don't think it really matters in the substance 
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A. (cont'd.) of how they would operate - whether 
they are part of the Board, paid by the Board, located elsewhere 
and paid by someone else. They are truly independent and if 
we are talking about perception, the very moment they start 
rejecting claims for whatever reason, then they themselves will 


become suspect as being somehow or other part of a bureaucracy. 


I think that's human nature. 
| Q. Along the same token, the part of the new 
af appeal system that would be made independent, according to Weiler, 
would only be those appeals that right now are covered by the 
appeal board, which is the last level of appeal, and that's about 
twenty-five, twenty-seven percent of all appeals, I would guess. 
A. I think the Board must have, within its own 
6 system, some review so that we don't clutter up a total new appeal 
system with claims that can in fact already by allowed, if you will, 
by virtue of new information or additional information. 
Perhaps you are referring to the suggestion that 
Weiler is saying that all the claims that existed under the old 
system should only be dealt with by the old system. I'm not 
20/ very sure that's necessarily a good idea. I think that it may 
well be that all those old claims may in fact be dealt with by 
the new system as well. 


Q. No, I'm basically expressing an opinion that 


Since the proposal to have an independent appeal system only 
relates to a percentage of the appeal system - basically the ones 
a2 covered by the appeal board. 

A. Well, it will apply to any adverse decision, 
period. 

Q. I thought he wanted to keep the present appeals 
adjudicator system in place... 

Ave oe, len rnk ethat. sea cood idea and. to the 


advantage of injured workpeople, because it gives them one more 
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APICONt &.9) achance to get additional information 


before an administrative tribunal and to get rapid decision making. 
The minute there is an adverse decision that stands, 
then it will be appealable to the new group. 

Q. Okay. And the last point I wanted to hear your 


comment on was the question of how to compensate for industrial 


diseases...the two systems in place in coexistence with each other - 
the compensation system for clearly industrial-related disease, 

10/ and the new universal scheme for all others. 

Now, if this was in place and they were living in 
coexistence, wouldn't you see a danger or a tendency on the part 

of the compensation part of it that requires a constant improvement 


of scientific knowledge in order to improve the determination of 


industrial diseases? As we know, there's lots of grey areas still. 


Ms Wouldn't there be a danger of a tendency for the 


compensation side to say, well, this is it, you know, like these 
are the guidelines and we'll shift you over to the other system, 
without trying to improve the determination of the causality of 
the industrial disease? 

20 Ree eLi nk VOU recall, [malso said this morning 
that I felt that it should be independent, competent authority 

that should determine guidelines, that should do research, and it 
should make its expertise available to the compensation system, and 
I would also believe that it should also make its expertise 
available to whatever system is responsible for a universal scheme, 
25; and thereby keep them in parallel. 

MR. BUONASELLA: Those are all my questions. Thank 
you very much. 

MR. CAUCHI Y= I'm glad” you mentioned the fund for 


rendorertacion Givision, Mrs “Chairman. 
39| CROSS-EXAMINATION BY MR. CAUCHI 


OD weluseenwasrenort of an adjudicator from ansappeal 
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Genteont ds) sheapingewhich:states that the 


appellant would keep on receiving funds from section fifty-three, 
for the vocational rehabilitation program. 

Is there a special fund for that program? 

A. Section fifty-three is now fifty-four. 

O. Sectionififty-three. <li have it right here if 
‘you want to see it. 

10 A. It is a description of the section under which 
the funds are paid, and each year there is a tabulation of the 
payments made under that section, for rehabilitation. There is not 
a separate fund in the sense that there is not a separate PUnaeCOT 
compensation and medical aid either - they are all a part of the 
accident fund - but each of them are coded to identify whether or 
1S) not they are accident costs, compensation, medical aid or im? ins 
case, rehabilitation. 

'Fund'»is a misnomer, to a degree. 

Q. It's not just a fund created for the Johns-Manville 
rehabilitation program? 

20 A. It is payments made under that section of the Act, 
and a tabulation of the total made annually under that section. 

Q. So you mentioned medical aid, the same fund, and 
it states in this appeal hearing that members shall receive medical 
aid plus the funds. 

How would you compensate for medical aid when say 
25] a compensable person has a broken leg and he is taking drugs tor 
something else because of that leg giving him pain aninis \anms? 
Is this all medical aid? While he is on compensation? 

A. Any drugs which are prescribed by his doctor, 
arising out of his medical condition, lincersepnie Actpeincluding 
drugs for pain, are part of medical aid, yes. 


30 
If there are drugs that he is taking for other 
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Ae et Conte a. = CONGLLLOUS;, unrelated to his 
compensable condition, they are not paid for and we have no 
authority to pay for them, under medical aid. 
OH. Whole Lovsay that itis unrelated? 
A. That is a medical determination. 
QO. Is there recourse for appeal if you... 

| A. Any decision made by any individual at any 
level of the Board is appealable. : 

10 OepaWell-=l tell. you, i. meneioned this to you 
because I think you are the last person I have to talk to about 
to) 2 talk to anybody about it — I was refused medical aid for 

the last seven years, and I been under the asbestos dust effects 
program for seven years, and my doctor tell me your pills is 

| strictly for your lungs, and the Compensation Board refused to 

- pay me for the last seven years, for my lung condition. 
A. And have you appealed that decision, sir? 


Vemteneveruvwasetoldetieac. | could aupeal it. ~l7i1 


show you the letter that I got seven years ago. 
Boe. repeat: Any decision’ taken at the 
99| administrative level, by anybody at the Board, is appealable. 
Qual keep waiting...oy che way, L never appealed 
directly. When I send the bill, they send it back to me and they 
say it's not compensable. 
IepLOugnt  thatGaup with'’my counsellor, and my 
counsellor was checking into it for the last seven years, without 


25} a definite answer. 


A. Would you like to talk to me individually 
Pacer, oSlvce 
CWeelecial ls dOtLrat  LOMmOLLow, Sil. Yes. 
I have another question for you, since you been 
7 talking about this other program, that management board discuss 
on a weekly or twice monthly basis, you said, right? 
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A. The management committee? Yes. 


Q. Twice-monthly basis. In 1980, on May 23rd, 
the Minister of Labour stated in the Legislature, after he was 
asked a question why medical aid is not provided to those people 
that are sent a form, like everybody else is sent a form, like 

T juste finished saying - if you don’t agree with the decision, 
you have the right to appeal. 

Now, you know and I know that it costs a LOLOL 
10| money to have legal services, and appear at a Compensation Board 
hearing. It takes quite a few days for the legal advisors to 
go through the papers and everything else. I know that could be an 
enormous burden on a person that is seeking compensation. 

Why has the Compensation Board never adapted the 
program, as Mr. Elgie suggested to the Legislature on May 2357) 1930, 
18) that if you don't agree with the decision you have the right to 
appeal and a legal services phone number is so-and-so? 

A. I'm not sure what you are saying to me. 

QO. You are not advertising for legal - that's what 
I'm saying. You are not advertising that you have legal experts 
20 and there are legal advisors. You have what you call... 

A. Workermen's advisors? 

Q. Worker advisors, yes. You don't advertise it. 

Peete chin eyOuawil ati nde thats Some sOleOUr 
literature describes the operation of... 

Ome WnoOavecsathateliterarure: 

25 A. I'll undertake to make sure that you have 
copies of the literature that talks about the rights to appeal 


and the availability of the workmen's advisors. 


Oneeves mebverybody, Gets that, yes. “What I'm 
talking about isn't about the book - about the letter that is 
sent to you by the adjudicator, the adjudicator sends you a letter 


30 
that there is no case for your disability to be compensated, and 
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Q. (cont'd.) if you don't agree with the decision 
taken, you have the right to appeal. 

A. Does the letter say that? 

Ones epe lieve: 1nl980 peli ke al Sato aa adil, el tie 
Legislature...it's in that book that there is workers' advisors - 
feadree with you, i grant you all that...but in that letter, when a 
lady reads that letter, she phones somebody from either the union 
or the legal community or her member of parliament, and says I have 
the right to appeal, would you appeal for me. 

Why can't she once have heard that there is a legal 
advisor or workers' advisor that will help you with your appeal? 

A. Why can’t who say that, sir? 

O. Whoever sends the letter - the Workmen's 
Compensation Board. 

A. As I understand the practice, that is the 
notice that is sent out - that you have the right to appeal. 

DR. DUPRE: I think Mr. Cauchi's point would really 
be the following: See, we have specific examples Giana OL tnese 
letters in the Barth Study, on pages two, thirty-six to two, LOLLY, 
and picking any, of those letters at random there is a standard 
paragraph that appears in every one Of them, wach is: 

"Tf you have any reason for objecting to this 

decision, or have any concerns or questions about 

the matter, please let us know as soon as possible". 
The question, I guess, that Mr. Cauchi does prompt in my mind would 
be whether a paragraph like that might not be fleshed out so that 
it then goes on to say in a succeeding sentence —- we have workers' 
advisors who are available to help you or to advise you sipae yi tab) 
wish to make an objection. 
Is that what...? 
MR. CAUCHI: Exactly, sir. You are right. That's 
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MR. CAUCHI: (cont'd.) exactly what was said in the 
begisiature on May 23, 1980, the same thing. 

Not everybody got that booklet, by the way, okay? 
THE WITNESS: A. I know. I understand. 

Did you make that point with Mr. John McDonald 

when he was here? Did you make that point with Mr. John McDonald, 
Mao seinecnarge of that division, when he was here? 

MRUECAUCHI-arOs sol mrSOrly, owas late, and 1 
loOmo1dn t question... 

DR. DUPRE: I don't believe any of us raised it 
with Mr. McDonald. 

THE WITNESS: All right. I have notice of your 
position that included in that letter there should be a reference 
to the workers' advisors, and perhaps reference to the booklet 

ie on how to appeal. 

MRE] GAUCHT: §O.° One final question, on May 23, 
(1980, until May 24, 1980, the Minister stated in the Legislature 
again, and this is one of great concern, especially to me since 
I been trying to get some of these people on rehabilitation... 
29| DX: Elgie, the then-Minister of Labour, stated in the Legislature 
quote: 

"T may tell the Member if he has any concerns 
about the possibility of the eventual closure, 
that I have had discussions with the Board 
already, and any worker with any evidence of 

25 an illness related to exposure to asbestos would 
immediately be given entry into the special program. 


The Board will do everything it can, should such 


anmeventiaiicysOCCUL bul tenave NOsreason (tO 
believe it will happen". 
This is before they discontinued, and we raised the question with 


30 
the minister upstairs, at 400 University, and the next day he goes 
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Q. (cont'd.) to the papers and states the same 
thing, on May 24th, that the Board will allow those workers who 
are disabled in some way, into the special program. 

"Normally the Board program accepts only those 
people who have suffered some disability and remain 
tye Tis ovestl Udall Oleatetne. time, or appl cation, 
but since Johns-Manville was closing down, this put some of the 

na workers in an impossible situation, because they are losing their 
jobs and at the same time losing claims that the risk environment 
would entitle them to WCB rehabilitation. 

Are you aware of this statement? 

Ae Les, ol ain. 

Q. Are youaware that some of our people are still 
15| waiting to join the program? 

ABEeNOD me ait a0 ts 

ee OUusa re NOL? 

A. As far as the Board is concerned, the Board 
was prepared if any of those people wanted to have the 
rehabilitation program, our claims department was instructed to 
oo provide them whatever assistance they could. 

Are you telling me that there are individual 
cases that have been refused rehabilitation assistance? 

Q. Yes. Unfortunately, two of them have died 
within the last six months, and two of them are...one is in the 
| 95| appeal hearing position, is going through a lot of expense hiring 
his own lawyers, and the other one is going through a lot of mental 
distress because of the conditions - as everybody are aware today - 
the conditions of the employment situation, the money situation, 
the family to raise, and yet this man has been told for the last 
two years that he is not eligible for the program. 


30 Yet this man was interviewed to join the program when 


| 
| 
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he was working. Now that he is not working there anymore, because 
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O. {cont'd.) “the plant is not there anymore, he 
is not eligible all of a sudden. 
A. Is that the reason he is not eligible? You 
know, the people you describe don't sound to me as if they are 
available for employment. Are you telling me there is somebody 
who is available, willing and able to be re-employed, who has been 
refused assistance by the rehabilitation program? 
10 QUIN eS a sire 
A. I would certainly like to know more... 
Q. He is sitting right here. 
MR. CAUCHI: That's all the questions, Mr. Chairman. 
Thank you. 
DR. DUPRE: I think we have established the 
15] Commissioners and I have no further questions, so may I first of 
all thank Mr. Riddell for his attendance today, and of course thank 
you, Mr. Neal, for the very useful memorandum you have supplied, 
and of course most warmly, thank Mr. MacDonald, the witness, for 
his most educational testimony. You have been very good for us, 
ves indeed, sir. Thank you. 

We now rise until nine a.m. tomorrow morning, 
counsel? 
MR. LASKIN: Yes, Mr. Chairman. 


THE INQUIRY ADJOURNED 
25 
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